IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1849
Conf er ence Cal endar

JEFFREY S. BALAWAJDER,
Pl ai ntiff-Appellant,
ver sus

DON CARPENTER, Tarrant County
Sheriff, ET. AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:91-CV-640-A
(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

A district court may dism ss an action sua sponte for

failure to prosecute or to conply wth any order of the court.

Fed. R Cv. P. 41(b); MCullough v. Lynaugh, 835 F.2d 1126, 1127

(5th Gr. 1988). A reviewing court will reverse the district

court only on finding an abuse of discretion. MCullough, 835

F.2d at 1127.
The district court did not state whether its di sm ssal

operated with or without prejudice. The dismssal therefore

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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presunptively operates with prejudice. See Fed. R Cv. P
41(b). A reviewing court wll ordinarily affirma dismssal with
prejudice only "(1) upon a showing of "a clear record of delay or
cont unaci ous conduct by the plaintiff' and (2) when "I esser

sanctions would not serve the best interests of justice.

Sturgeon v. Airborne Freight Corp., 778 F.2d 1154, 1159 (5th Cr.

1985) (enphasis original) (citations omtted). D smssal with
prejudice is "[t]he ultimate sanction for the litigant," and
"shoul d be inposed only after full consideration of the |ikely

ef fecti veness of |ess-stringent neasures." Hornbuckle v. Arco

Ol & Gas Co., 732 F.2d 1233, 1237 (5th Gr. 1984).

The district court did not abuse its discretion in
di sm ssing Jeffrey Bal awaj der's conplaint. Balawajder was war ned
by this Court that sanctions would be inposed if he used his
lawsuit "to harass or vex the courts.” Even after being given
additional tinme by the district court in which to file an anended
conpl ai nt and expressly warned, for a second tine, that non-
conpliance could result in dismssal, Bal awaj der chose to ignore
the court's order. In dismssing the |lawsuit, the district court
stated that it had considered alternative sanctions and
determ ned that they would not be sufficient to pronpt diligent
prosecution. Under these circunstances evincing "delay or

cont umaci ous conduct,"” dism ssal was the only reasonabl e
alternative available to the court.

AFFI RVED.



