IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1836
Conf er ence Cal endar

ANTHONY RAY GAI NES,

Pl ai ntiff-Appellant,
ver sus
JAMES A. COLLINS, Director,
Texas Dept. of Crimnal Justice,
I nstitutional D vision,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:93-CV-222-C
(March 24, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
Ant hony Ray Gai nes nust first pursue state and federal

habeas renedies prior to asserting this claimunder 42 U S. C

8§ 1983 because he is attenpting to challenge indirectly the

legality of his conviction. Serio v. Menbers of Louisiana State

Bd. of Pardons, 821 F.2d 1112, 1119 (5th Gr. 1987). |In general,

prisoners who challenge the constitutionality of their

convi ctions or sentences nust first exhaust their state and

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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federal habeas renedi es before seeking relief under § 1983. |d.
at 1117. Accordingly, federal courts should ordinarily decline
to address the nerits of a potential 8 1983 claimthat nust be

exhausted t hrough habeas review. See id.; Wlliamv. Dallas

County Commirs, 689 F.2d 1212, 1214-15 (5th Cr. 1982), cert.

denied, 461 U. S. 935 (1983). The exhaustion requirenent "is
based on the comty-inspired principle that state courts shoul d
be given first opportunity to rule on the nerits of a prisoner's
claimattacking the constitutionality of the fact or duration of
his incarceration.” Serio, 821 F.2d at 1114 (citation omtted).
When a potential 8§ 1983 claimis inextricably intertw ned wth,
and not so factually distinct from a plaintiff's other clains as
to readily permt the district court to analyze the potenti al
claimseparately, habeas relief nust first be pursued. 1d. at
11109.

Gai nes admts that he has not pursued habeas renedi es.
Therefore, the district court's dismssal of his § 1983
conpl aint, wthout prejudice, is AFFI RVED

| T IS FURTHER ORDERED that the statute of limtations is

deened tolled while Gaines pursues habeas relief. Rodriquez v.

Hol mes, 963 F.2d 799, 804-05 (5th Gr. 1992).



