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GARY DON SHANNON

Def endant - Appel | ant.
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for the Northern District of Texas
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Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Gary Don Shannon ("Shannon") appeals fromthe district
court's denial of § 2255 relief and dism ssal of his petition.
Concl udi ng that further consideration is warranted wth respect

to Shannon's allegations of ineffective assistance of counsel for

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



failure to file a notice of appeal, we affirmin part and vacate

and remand in part.

l.
On March 2, 1987, Shannon pleaded guilty, pursuant to a
witten plea agreenent, to Count Il of a twenty-five count

supersedi ng i ndi ctnment, which charged himinter alia with

engaging in a continuing crimnal enterprise ("CCE") in violation
of 21 U S.C 8§ 848. He also pleaded guilty, pursuant to the sane
pl ea agreenent, to both counts of an information which charged
himw th income tax evasion, in violation of 26 U S.C. § 7201,
and with being a felon in receipt of firearns obtained through
interstate comerce, in violation of 18 U S.C. 8§ 922(h)(1).

The pl ea agreenent specified that an appropriate di sposition
of the case would be a prison sentence of thirty-five years or
|l ess, to be determ ned by the court. Shannon was sentenced to a
twenty-year termof incarceration on the CCE count and a five-
year term each on the tax evasion and firearns charges, wth al
sentences to run consecutively. Shannon's notice of appeal was
not tinmely fil ed.

Four years later, Shannon filed a notion to vacate his
sentence pursuant to 28 U.S.C. § 2255, alleging double jeopardy,
i neffective assistance of counsel, and inproper inducenent in his
guilty plea. The district court denied § 2255 relief and
di sm ssed Shannon's petition. Shannon filed a tinely notice of

appeal .



We affirmed the dism ssal of Shannon's § 2255 notion in
part, remanding only that part of the notion that all eged
i neffective assistance of counsel for failure to file a notice of
appeal and failure to file a notion for correction or reduction
of sentence pursuant to Rule 35 of the Federal Rules of Crim nal
Procedure. Upon remand, and after an evidentiary hearing, the
magi strate again recommended di sm ssal. Shannon filed objections
to the recomendation, but the district court overruled them when
it adopted the magistrate's report and di sm ssed the renmanded
matter. Judgnent was entered accordingly, and Shannon again

appeal ed.

.
Al t hough a district court's ultimate finding on an
i neffective assistance of counsel claimis a mxed finding of |aw
and fact, subsidiary findings on purely factual issues are

reviewed under the clearly erroneous standard. United States v.

Rusm sel, 716 F.2d 301, 304 (5th Cr. 1983). A finding of fact
is clearly erroneous when, although there is enough evidence to
support it, the reviewwng court is left with a firmand definite

conviction that a m stake has been comm tted. United States v.

United States Gypsum Co., 333 U. S. 364, 395 (1948); Henderson v.

Bel knap (in re Henderson), 18 F.3d 1305, 1307 (5th Cr. 1994).

If the district court's account of the evidence is plausible in
light of the record viewed in its entirety, the court of appeals

may not reverse it even though convinced that, had it been



sitting as the trier of fact, it would have wei ghed the evi dence

differently. Anderson v. Cty of Bessener Cty, 470 U S. 564,

573-74 (1985).

L1l

Shannon all eges that the district court erred in finding
that 1) his attorney, L.C Taylor ("Taylor"), was not ineffective
for failing to file a notice of appeal, and 2) Shannon's plea of
guilty was knowi ng and voluntarily made. |In reaching the first
conclusion, the district court nade the factual findings that
Tayl or advi sed Shannon of his appellate rights and that Shannon
wai ved his right to appeal by letting the matter rest.

The district court found that Shannon was informed of his
right to appeal his conviction by Taylor, and that Shannon never
requested that Taylor file a notice of appeal. The district
court did not nmake a specific finding regardi ng whether Shannon
was infornmed of his right to appeal in a tinely fashion. Shannon
contends that such a failure renders clearly erroneous the
district court's general finding that he was infornmed of his
right to appeal. He nmay be correct.

Wai ver of the right to an appeal nerely "requires that there
be know edge of the right to appeal and a failure to make known

the desire to exercise that right." United States v. G pson, 985

F.2d 212, 216 (5th Cr. 1993); Meeks v. Cabana, 845 F.2d 1319,

1322 (5th Cr. 1988) (8 2254 case). However, the Constitution

requires that a defendant be fully infornmed of his right to



appeal, and that he be advised "not only of his right to appeal,
but also of the procedure and tinme limts involved and of his

right to appoi nted counsel on appeal." Childs v. Collins, 995

F.2d 67, 69 (5th Cr.), cert. denied, 114 S. C. 613 (1993) (8§
2254 case).

Taylor testified that he "di scussed [w th Shannon] that he
had a right to an appeal." The record does not indicate,
however, when exactly this discussion transpired. Taylor
testified that he didn't talk about Shannon's right to appeal
when he discussed a "tinme cut" with Shannon i nmedi ately after the
sentencing hearing. It appears that the discussion occurred at
the sane tine Tayl or discussed the Rule 35 request, "sone tine,
maybe . . . a nonth or so" after sentencing. And even at that
time, Taylor did not fully inform Shannon of his rights. Tayl or
testified that he hinself did not knowthe tinme limts for filing
an appeal, and that he had not informed Shannon about the tine
limt for filing an appeal or the actual process because he
t hought the district court had "adnoni shed [ Shannon] as to his
ri ght of appeal when he was doing a plea in Court." The court,
however, had not adnoni shed Shannon on that issue.

Shannon testified that he asked Taylor to file an appeal
"I medi atel y" after sentencing. Shannon's wife testified that
she di scussed an appeal wth Taylor "approximtely two weeks
after [Shannon's] sentencing," and that Taylor inforned her that
"he was going to file it." Taylor, however, testified that he

never told Shannon that he (Taylor) would file a notice of appeal



for him and that he "didn't know if anyone ever asked [him to
appeal . "

Assum ng, as the district court did, that Taylor's testinony
is credible, by his owm adm ssion, he was unaware of the tine
limts for filing an appeal, and nost likely he did not discuss
an appeal until a nonth after sentencing. In light of G pson and
Chil ds, Shannon may not have been properly, or tinely, inforned
of his right to appeal. Thus, the district court's finding that
he wai ved that right may be clearly erroneous. Remand is
appropriate with regard to this issue so that the district court
may enter findings of fact and concl usions of |aw and conduct an

evidentiary hearing if one is warranted.

| V.

In his initial 8 2255 notion, Shannon alleged that his
attorney was ineffective for failing to file a Rule 35 notion.
The district court, on remand, found that although Taylor's
actions in this regard cane "close to denonstrating objectively

unr easonabl e conduct," Shannon had not shown Strickl and

prejudi ce. Shannon does not brief this issue on appeal, and thus

it is deened abandoned. Hobbs v. Bl ackburn, 752 F.2d 1079, 1083

(5th Gr.), cert. denied, 474 U.S. 838 (1985).

V.
Shannon al so alleges that his guilty plea was induced by

Taylor's prom se that Shannon woul d receive no nore than a 60- to



72-nmonth sentence. W rejected this basis of relief on appeal,
and the magi strate judge had no warrant, under our prior nandate,
to reopen this issue. The paragraph in the nagistrate judge's
findi ngs, conclusions and recomendati on (adopted by the district

court) concerning this issue is vacated.

V.
For the foregoing reasons, we AFFIRM in part, VACATE in
part, and REMAND to the district court for further proceedi ngs

consistent with this opinion.



