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Appeal fromthe United States District Court
for the Northern District of Texas
(3:93 CR 105 P (4))

June 9, 1994

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Mar k Mendes Scott appeals his judgnment of sentence rendered

by the district court. Finding no error, we affirm

A.  FACTUAL BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



On March 1, 1993, Mark Mendes Scott, Janes Lee Dean, Curtis
Lee Carter |1, Lisa Marchell Carter, and Cedric denn Smth net
to finalize plans to steal a tractor trailer froma Target retai
store in Dallas, Texas. Although the other nenbers of this group
and an undercover agent, an officer with the Dallas Police
Departnent, had discussed plans for the theft for quite sone
time, Scott was recruited by Curtis in late February 1993 to
drive the Target tractor trailer away fromthe scene of the
crime. Curtis and Scott had previously been incarcerated
together in the Dallas County Jail.

Shortly after the neeting, the group proceeded to the Target
store. Lisa drove in her owmn car to the front of the Target
store; the others, in a car that Scott had recently stolen,
proceeded to the rear of the Target store where the tractor
trailer was parked. Dean and Smth then approached M chael Shaw,
the driver of the Target tractor trailer, pulled himfromthe
truck at gunpoint, and put himinto the trunk of Scott's stolen
car. Curtis and Smth then drove this car to a nearby Mtel 6
and abandoned it with Shaw still locked in the trunk. Meanwhil e,
Scott drove the tractor trailer to a pre-arranged designated area
where the group made a rendezvous. The group then drove to
Curtis' apartnent, where Scott and Curtis described the |ocation
of the stolen tractor trailer to the undercover officer. The
next day, Scott, Dean, Smth, and an unidentified individual net
with the undercover officer, who nade a partial paynent for the

stolen tractor trailer and the nerchandise it contained. They



al so discussed a future theft of another tractor trailer. The
partial paynent was eventually divided anong Curtis, Lisa, Scott,
Dean, and Smth.

On March 9, 1993, after Curtis had begun to suspect that the
under cover officer was not going to pay the renmai ning noney due
for the tractor trailer, Scott and Curtis |located the officer's
vehicle in an apartnent conplex. Early the next norning, they
returned to the conplex to wait for the officer. Wen the
officer tried to exit the conplex in his car, Curtis bl ocked the
officer's exit with his car and approached the officer with a
sem -automati ¢ weapon in hand. The officer then shot and killed
Curtis. Scott fled the scene in Curtis' car and was subsequently
arrested for the tractor trailer theft.

B. PROCEDURAL H STORY

Scott was indicted in a three-count indictnment, which
charged a conspiracy to obstruct interstate conmerce by robbery,
inviolation of 18 U . S.C. 8 371 (Count 1); obstruction of
interstate conmerce by robbery, in violation of 18 U S. C
8§ 1951(a) (Count 11); and the use and carrying of a firearm
during a crine of violence, in violation of 18 U S.C. §8 924(c)(1)
& (2) (Count I1I11). Pursuant to a plea agreenent, Scott pleaded
guilty to Counts Il and Il of the indictnent.

Scott's pre-sentence investigation report (PSlI) recommended
that for Count |1, Scott should receive a three-point reduction

fromhis base sentencing | evel conputed under the United States



Sentenci ng CGuidelines (the Guidelines) for acceptance of
responsibility. The PSI also reconmended that Scott receive
two-, four-, and six-point upward adjustnents, respectively, for
t he anobunt of | oss caused by the robbery, the abduction of a
person to facilitate the crine, and the use of a firearm during
the crime. The total offense |evel thus conputed was 29.
Scott's crimnal history category of VI resulted in a sentencing
range of 91 to 128 nonths inprisonnent for Count Il. For Count
11, the PSI noted that 8 2K2.4 of the Guidelines provided that a
mandat ory consecutive 60-nonth sentence was applicable.

Scott objected to the PSI concerning the six-Ievel
adj ustnent for use of a firearm the failure to provide himwth
a mtigating role reduction pursuant to 8§ 3B1.2 of the
Gui delines, and the offense conduct allegations as outside of the
pl ea agreenent. The district court ultinmately rejected the
upward adjustnent for use of a firearm resulting in a new

of fense |l evel of 23 and a Cuideline range of 92 to 115 nonths

i nprisonment for Count |Il. The court then sentenced Scott to 115
mont hs i nprisonnment on Count |l and to a consecutive 60-nonth
termon Count Ill1. The court also sentenced Scott to a three-

year term of supervised rel ease and i nposed a $100 speci al

assessnment. Scott now appeal s.

.
A sentencing court's interpretations of the guidelines are

reviewed de novo. United States v. MCaskey, 9 F.2d 368 372,




(5th Gr. 1993), cert. denied, 62 US L W 3691 (US. April 18,

1994); see United States v. Thomas, 12 F.3d 1350, 1369 n. 33 (5th

Gir. 1994), cert. denied, 1994 W 144831 (U.S. May 16, 1994).

The sentencing court's factual findings nmust be supported by a
preponderance of the evidence, and we revi ew such findi ngs under
the clearly erroneous standard. MCaskey, 9 F.3d at 372. W
afford great deference to the district court's refusal to grant a

def endant m nor participant status; such a determ nation should

not be di sturbed except for clear error. United States v.

Devine, 934 F.2d 1325, 1340 (5th Cr. 1991), cert. denied, 112 S

Ct. 954 (1992); see United States v. Martinez-Mncivais, 14 F. 3d

1030, 1039 (5th Gr. 1994). W w Il conclude that such a
determnation is clearly erroneous only if we are left with the
definite and firmconviction that a m stake has been nade.

United States v. Mtchell, 964 F.2d 454, 457-58 (5th Gr. 1992).

In other words, we uphold the district court's determ nation as
to mnor participant status if it is plausible in |ight of the

record as a whole. Thomms, 12 F.3d at 1368; United States V.

Sanders, 942 F.2d 894, 897 (5th Cr. 1991).

L1,
The Cuidelines allow a two-1evel decrease in sentence |evel
if the defendant was a mnor participant in the crinme, and a
three-1evel decrease if the defendant's role can be classified as

falling between mnor and mnimal. U S S. G § 3Bl.2; see Ml ano-

Garza v. United States Parole Commn, 965 F.2d 20, 23 (5th Gr.




1992), cert. denied, 113 S. C. 1009 (1993). A defendant is not

entitled to mnor participant status unless he is substantially

| ess cul pabl e than nost other participants. Mol ano-Garza, 965

F.2d at 23. However, the greater culpability of a co-defendant
does not automatically qualify a defendant for m nor participant
status; each defendant nust be separately assessed. United

States v. Thonmas, 963 F.2d 63, 65 (5th Gr. 1992). A show ng

that a defendant was at | east an average partici pant thus
prevents his obtaining mnor participant status. Devine, 934
F.2d at 1340.

Scott contends that the district court erroneously failed to
award hima mtigating role deduction in calculating his offense
|l evel for Count Il. He specifically challenges the court's
finding that his "skill as a truck driver was instrunental in the
conpl etion of the robbery since none of the other defendant's
[sic] possessed this skill." He also argues that the indictnent,
the stipulated facts, and the PSI clearly denonstrate that his
role was substantially |ess cul pable than nost of the other
def endants who participated in the planning, recruitnent,
preparation, and the actual inplenentation of the activities
surrounding the offense. Further, he asserts that the district
court erred in its application of the Guidelines by failing to
consider all of Scott's relevant conduct in determ ni ng whet her
Scott was entitled to a mtigating role reduction and in failing
to conpare the cul pability of Scott's conduct wth the average

participant in the offense.



A

Scott specifically challenges the district court's
fi ndi ngsQadopted from Scott's PSIsQthat his skill as a truck
driver was instrunental in the conpletion of the robbery because
none of the other participants possessed this skill. Scott
contends that because the other defendants could have driven the
tractor trailer thenselves or forced the driver at gunpoint to
drive the tractor trailer, the district court's finding was
clearly erroneous.

Scott bore the burden of bringing such an alleged factual
i naccuracy contained in the PSI regarding his involvenent in the
crime to the district court's attention by show ng that the
statenent was materially untrue, inaccurate, or unreliable.

United States v. Navejar, 963 F.2d 732, 735 (5th Cr. 1992).

Scott's attorney stated at Scott's sentencing hearing: "[T]he
Governnent has said that [Scott's] driving of the truck was
instrunmental in the robbery, and to be sure, they needed to have
a driver. That Scott was the only person who could acconplish
that goal, we don't know. And we would assert that the

Gover nnent woul d have the burden of proof on that issue if the
Governnent is going to take that position."” However, a general
allegation that a factual statenment in a PSI is inaccurate or

m sl eading is not enough. 1d. Because Scott failed to offer
rebuttal evidence to refute the factual statenent at issue in his
PSI, the district court was free to adopt it w thout further

inquiry. United States v. Sherbak, 950 F.2d 1095, 1099-1100 (5th




Cr. 1992). Hence, Scott's argunent with respect to this
specific point is neritless.
B

Scott al so contends generally that the district court
clearly erred in determning that he was not entitled to m nor
participant status. He argues chiefly that the other
participants had been involved in planning the robbery for nonths
and that he becane involved "only a day or so before the robbery
and then only to drive the tractor-trailer truck."

The factual resunme submtted to the district court, which
both Scott and his attorney signed, indicates that Scott and the
ot her participants net on March 1, 1993, to finalize plans and to
undertake the robbery. After Curtis and Smth abducted Shaw, the
Target truck driver, and placed himinto the trunk of the stolen
car Scott had been driving, Scott and Dean entered the cab of the
truck, and Scott drove the truck to a pre-arranged |ocation,
where all of the participants |ater rendezvoused. The next day,
an undercover officer nade a partial paynent for the truck and
its contents, which was divided equally anong the participants,
including Scott. Scott's PSI also indicates that this undercover
officer was the officer who had been a part of the original
pl anning as a "fence" for the stolen nerchandi se and that Scott
and Curtis had informed himof the location of the truck after it
had been stol en.

The district court adopted the factual statenents in Scott's

PSI as its fact findings. A PSI generally bears sufficient



indicia of reliability to be considered by the trial court as
evidence in nmaking a factual determ nation required by the

sentencing guidelines. United States v. Gracia, 983 F. 2d 625,

629 (5th Cr. 1993); United States v. Robins, 978 F.2d 881, 889

(5th Gr. 1992). Based on this evidence, the district court
determ ned that Scott was not a m nor participant.

Scott nonet hel ess contends that in making this
determ nation, the district court failed to consider all of
Scott's rel evant conduct, as required by the Cuidelines, and
i nstead erroneously conducted a limted analysis of only the
activities undertaken once the of fense was conm tt ed.

The Introductory Commentary to Chapter 3, Part B of the
Qui del i nes st at es:

This Part provides adjustnents to the offense | evel based

upon the role the defendant played in conmtting the

of fense. The determ nation of a defendant's role in the

offense is to be made on the basis of all conduct wthin the

scope of 8§ 1B1.3(a) (Relevant Conduct), i.e., all conduct

i ncl uded under 8§ 1B1.3(a)(1)-(4), and not solely on the

basis of elenents and acts cited in the count of conviction.
US S G 8 3Bl intro. comment. Section 1B1.3(a)(1l), comment
n.1, of the Quidelines provides that "[c]onduct for which the
def endant woul d ot herwi se be accountable . . . includes conduct
of others in furtherance of the execution of the jointly-
undertaken crimnal activity that was reasonably foreseeabl e by
t he defendant."

In making its determ nation that Scott was not entitled to

m nor participant status, the court stated:

| do not believesQl think if you ook at it on the surface
how | ong he was involved, . . . he was not involved in the



pl anning as long, but | don't think that's what m nima
participant or mnor participant neans. | think that you
have to | ook at the role that they actually played once the
of fense was commtted, and his role wassQhe had a different
role, but it was the sane as all of the others there. And
in the context of |ooking at what everybody did once that

of fense was commtted, | don't know, | can't say that he was
a mnor participant anynore than Ms. Carter later on who
just drove themthere and then went and picked themup | ater

on. Everybody had their role, but I amnot willing to find
under the facts of this case that M. Scott was a m ni num or
a mninmal or a mnor participant so | will deny your

obj ection on that.

Scott contends that this statenent indicates that the court erred
by failing to take into account Scott's not being involved in
nmost of the planning for the crinme that went on before he was
recruited. This contention, however, is neritless.

Scott pleaded guilty to the obstruction of interstate
commerce by robbery and to the use and carrying of a firearm
during a crinme of violence, but not to the conspiracy charge with
whi ch he was indicted and which the governnent di sm ssed as part
of the plea bargain agreenent. Hence, the district court
properly noted that it had to | ook beyond "the surface |evel" of
how | ong Scott was involved and take into account "the role that
[ Scott] actually played once the offense was commtted." The

court made it clear that under the facts of the case it declined

to find that Scott was a mnor participant in the offenses to

whi ch he pleaded guilty. These facts indicate that Scott (1) net
wth his co-defendants the day of the robbery to finalize plans,
(2) supplied the carsQa car which he had stol ensQt hat was used
for the abduction of the driver of the tractor trailer, (3)

participated in the arned taking of the tractor trailer, (4)

10



hel ped advise the "fence" of the tractor trailer's location after
the robbery, and (5) received an equal share of the initial
proceeds. W thus conclude that the district court nmade it clear
that it had considered all of Scott's relevant conduct
surroundi ng the offenses to which Scott pleaded guilty in making
its determnation that Scott was not a mnor participant.

Finally, Scott contends that the district court's statenent,
as quoted above, indicates that the court inproperly conpared
Scott's conduct only against that of Lisa Carter instead of
agai nst that of the "average participant” as contenplated by the
Qui delines. Scott also asserts that the district court failed to
articulate a valid basis for finding that Scott was not a m nor
partici pant.

Despite Scott's argunent otherwi se, the district court's
mere pronouncenent that it could not "say that [Scott] was a
m nor participant anynore than Ms. Carter" does not dispositively
indicate that the court conpared Scott's conduct only agai nst
that of Lisa Carter in nmaking its determ nati on concerni ng
whet her Scott shoul d be afforded m nor participant status. |In
fact, the court nmade it clear that it had conpared Scott's
conduct to that of the other participants by indicating that
Scott's part was as unique as the parts each of the other
participants played, for "everybody had their role.” This
coment, coupled with the court's enunciation that it was
"unwilling to find under the facts of this case that M. Scott

was a mnimumor a mnimal or a mnor participant," is a

11



sufficient articulation of the basis on which the court
determ ned that Scott was not a mnor participant. The facts of
this case, which we have detail ed above, indicate that the
court's basis on which it made its determ nation was, indeed, a
valid one.

We therefore cannot conclude that the district court clearly
erred in determning that Scott was not entitled to m nor

partici pant status.

V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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