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PER CURI AM *
Appel I ant Howard, sentenced to a termof inprisonnent of

25 years for nurder, filed a pro se, in fornma pauperis petition for

federal habeas corpus relief. He alleged that his guilty plea was
i nvol untary because (1) he was i nconpet ent and coul d not understand

the proceedings and (2) counsel provided ineffective assistance

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



because Howard did not know that the plea contained an affirmative
finding of the use of a deadly weapon.

The nmagistrate judge appointed the Federal Public
Defender to represent Howard. Followi ng an evidentiary hearing,
the magi strate judge concluded that Howard had failed to show t hat
he was inconpetent to plead guilty or that, had counsel i nforned
him of the affirmative finding, he would have insisted on
proceeding to trial.

The district court considered Howard's objections to the

magi strate judge's report, reviewed the record de novo, and adopt ed

the magistrate judge's report as the findings and concl usi ons of
the district court. The district court declined to issue a
certificate of probable cause (CPC), but this court granted the
nmotion. Having reviewed the case on appeal, we affirm

Howard asserts that he was inconpetent; therefore, his
guilty plea violated due process. He argues that he did not have
a rational and factual understandi ng of the guilty-plea proceedi ngs
and that his testinony before the magistrate judge at the
evidentiary hearing denonstrated his inability to understand the
proceedi ngs against him As exanples of his m sunderstandi ng of
the process, Howard cites the follow ng: he believed that the jury
i nposed a 25-year sentence; he thought that arrai gnnment was a bond
hearing; he did not knowthe function of a prosecutor; he coul d not
explain the difference between the prosecutor and his defense
attorney; he understood that a judge was a person who sentenced

hi m he thought that the people in the audi ence could punish himas



well as a jury. Howard contends that he could not read the plea
agreenent and coul d not spell the key phrase "affirmative finding."
"Due process prohibits the conviction of a person who is

mentally inconpetent.” Bouchillon v. Collins, 907 F.2d 589, 592

(5th Gr. 1990) (footnote omtted). "The test of inconpetency is
whet her a def endant has sufficient present ability to consult with
hi s | awyer W th a reasonabl e degree of rational
understandi ng -- and whether he has a rational as well as factual
understanding of the proceedings against him" Id. (internal
quotation and citation omtted). "In a federal habeas proceedi ng
stemming from a state court conviction, the burden is on the
petitioner to prove, by a preponderance of the evidence, that he
was i nconpetent in fact at the tine of the plea.” |[d.

As proof of his inconpetence in state court, Howard
of fered an assessnent report prepared by the Wndham School System
which is part of the Texas Departnent of Crimnal Justice, after
his incarceration. The report indicated that Howard tested bel ow
a second grade level in reading, math, and witing skills. The
full scale results of the tests placed him within the nentally
retarded range of intelligence with verbal and performance
abilities two standard devi ati ons bel ow t he nmean.

The respondent argues that the "nere presence of nental
disability al one does not automatically indicate that a defendant
is legally inconpetent at the tinme he pleaded guilty." see

Bouchill on, 907 F.2d at 593.



At the hearing, Howard testified that his attorney, Brad
Lollar, initially met with him and explained that he would speak
with the "DA" concerning the evidence against him Al though Howard
coul d not define the functions of a prosecutor, he did not express
a msunderstanding of the role of the "DA" Further, Howard
understood that the judge could set bail and inpose a sentence,
that his attorney would represent himand tell him "what kind of
chances" he had, that he would receive a jury trial if he chose to
plead not guilty, and that he was going to receive a 25-year
sentence. He was confused concerning the role of the "people[] in
the audi ence" in sentencing him Howard al so understood that an
aggravated offense indicated an affirmative finding of the use of
a deadly weapon, but he asserted that an affirmative finding was
not part of the plea agreenent that he signed. Responding to a
guestion posed by the magi strate judge, Howard acknow edged t hat he
filed sone state court papers, including a request to have Lollar
relieved as his attorney.

The district court adopted the magistrate judge's
determ nation that the evidence supported a finding that although
Howar d was nent al | y handi capped wi t h bel ow average intelligence, he
had not denonstrated by a preponderance of the evidence that he was
i ncapabl e of conprehending his situation and consulting with his

attorney. see Bouchillon, 907 F.2d at 592. The district court's

findings of conpetency are supported by the evidence and are,

thereby, not clearly erroneous. |[d. at 594.



Howard al so contends that he was deprived of his Sixth
Amendnent right to effective assi stance of counsel. He argues that
counsel failed to recognize that he was inconpetent to understand
the charges and proceedi ngs agai nst him and, alternatively, that
counsel failed to inform him that an affirmative finding of a
deadl y weapon was part of the plea agreenent.

To support this claim Howard  nust prove two
conponents: (1) that his counsel nmade errors that were so serious
that they deprived him of his Sixth Amendnent guarantee and
(2) that the deficient performance prejudiced his defense.

Strickland v. Washington, 466 U. S. 668, 687, 104 S.Ct. 2052, 80

L. Ed. 2d 674 (1984). The test enunciated in Strickland "applies to

challenges to guilty pleas based on ineffective assistance of

counsel . " Hll v. Lockhart, 474 U S. 52, 58, 106 S.Ct. 366, 88

L. Ed.2d 203 (1985). The "prejudice" requirenent "focuses on
whet her counsel's constitutionally ineffective performance affected
the outconme of the plea process.” [d. at 59. "[1]n order to
satisfy the "prejudice requirenment, the defendant nust show t hat
there is a reasonable probability that, but for counsel's errors,
he woul d not have pleaded guilty and woul d have insisted on going
to trial." I|d.

Howar d contends that Lol |l ar "shoul d have spent sufficient
time wwth Howard to |l earn that Howard could barely read and wite,
had belowthird grade | earning ability and was nental | y handi capped
wth a below average intelligence." He argues that counsel's

failure to recogni ze the depth of his nental problens and | ack of



understanding of the judicial process constitutes deficient
per f or mance. He further asserts that he was prejudiced by
counsel's failure to recognize his inconpetence and proceed to
trial.

In an affidavit presented in Howard's state habeas
proceedi ng, Lollar stated that Howard "appeared at all tines to be
conpetent to stand trial." According to Lollar, Howard under st ood
t he charges agai nst hi mand chose to accept the plea bargain. |d.

At the federal evidentiary hearing, Lollar recognized
Howar d, but he did not "independently recall" much about Howard's
case. Lol lar stated that he had been involved in thousands of
crimnal cases both as a prosecutor with the district attorney's
office and as a defense attorney. Counsel described his usua
practice when he was appointed to represent a defendant in a
crimnal case:

| would have at [the tinme | introduced nyself] gone
through with himthe inditenent [sic] in the case, the
charges against him the penalty range, discussed the

facts of the case, as both the prosecutor would have
expl ained to ne what their side would be, and | woul d ask

the client what his side of the story was. | woul d
convey any plea bargain offers to the client. | would
discuss what the plea bargain offer neant, and

particularly in this type of case where a deadly weapon
was alleged in the inditenent [sic] | would explain that
that plea bargain offer would require the serving of so
much per year on the sentence before they becone eligible
for parole.

In this particular case |'msure | did all of those
t hi ngs, and during the course of ny discussions with him
| never had the sense that he was not understandi ng what
| was talking about. | never felt that he was
i nconpetent to stand trial. He seened to understand the
pl ea bargain offer, the penalty range and certainly the
charge agai nst him



Counsel stated that, in appointed cases, he particularly | ooks out
for conpetency to avoid a later assertion of insanity or
i nconpetency. He testified that, if there is a problem there are
usual ly "hints" fromthe defendant's dealings with jail personnel,
the defendant's deneanor at the initial neeting, or the nature of
t he of fense.

Based on this testinony, the evidence supports the
finding that Howard was able to consult with his attorney
concerning his options and to choose to plead guilty. Howard has
not denonstrated that counsel's performance in assessing his
client's ability to understand and participate in the process was
anyt hi ng but reasonabl e "under prevailing professional norns." See
Strickland, 446 U.S. at 690-91. Even if counsel had investigated
his client's conpetence, Howard has not shown that "there was a
reasonabl e probability that he was in fact inconpetent." Theriot
v. Wiitley, 18 F.3d 311, 314 (5th Cr. 1994).

Assum ng he was conpetent to enter a plea of quilty,
Howard argues that counsel failed to inform him that the plea
agreenent included an affirmative finding of the use of a deadly
weapon. He contends that, had he known that the sentence would be
"aggravated," he woul d never have pleaded guilty. Blue brief, 16.

The pl ea agreenent included the handwitten, additional
provision of an "affirmative finding of a deadly weapon"” and was
si gned by Howard and his counsel. However, Howard asserts that the
agreenent he signed did not contain that |anguage. Counsel

testified at the evidentiary hearing that the provision that there



was an affirmative finding of a deadly weapon was a part of the
pl ea agreenent when he and Howard signed it and that he recall ed
Howard signing the agreenent. Mor eover, consistent with the
testinony, counsel stated in his state-court affidavit that Howard
"fully understood that the Court woul d make an affirmative finding
in that regard."

Howard has not denonstrated that the «credibility
determ nations of the district court are clearly erroneous. Hence,
he has not carried his burden of showi ng that counsel's performance
in advising himto plead guilty was deficient.

For these reasons, the judgnment of the district court

denyi ng habeas corpus relief is AFFI RMED



