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Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

By a series of notions that the district court construed as a
notion for relief under 28 U . S.C. 8§ 2255, defendant-appellant Gary
Marvin Morris (Morris) alleges errors in his sentencing and in the
section 2255 proceedi ngs below, that the governnent breached the

plea agreenent, and that his counsel was constitutionally

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



ineffective in failing to file a notice of appeal and in other
respects. The district court denied all relief. W conclude that,
based on Morris's allegations, the district court acted prematurely
indetermning that Morris's trial counsel was not constitutionally
ineffective in not filing a notice of appeal. W vacate and renmand
as to this aspect of the case. 1In all other respects, we affirm
Facts and Proceedi ngs Bel ow

On March 26, 1991, Morris and two others were indicted in the
Northern District of Texas on tw counts of interstate
transportation of stolen livestock and aiding and abetting the
transportation of stolen livestock in violation of 18 U S. C. 88§
2316 and 2. Morris subsequently entered into a plea agreenent with
t he governnent and, on May 10, 1991, pleaded guilty to count 1 of
the indictnent. Based on a total offense level of 15 and a
crimnal history category of VI, Mirris was subject to a Sentenci ng
Guidelines' range of 41 to 51 nonths in prison. Noting Mrris's
extensive crimnal record, on August 9, 1991, the district court
sentenced himto 51 nonths in prison and 3 years of supervised
rel ease. Morris did not file a notice of appeal within the
prescribed 10-day period, nor within the 30-day extension period
for late filings based on excusable neglect. Fed. R App. P. 4(b)

On February 6, 1992, Mrris filed a notion styled "Mtion for
Leave to File Qut of Tinme Notice O Appeal Due to Excusable
Negl ect,"” alleging a variety of clained errors in the conputation
of his sentence and the procedures followed at his sentencing
heari ng. In that notion, Mrris alleged that his counsel was

i neffective and that, although he had "indicated to his appointed



Counsel . . . that he did want to appeal from [the] pre-sentence
| nvestigation [report] . . . [counsel] did not file the Notice of
Appeal as was his client's wshes and argued against it . . . ."
On that sane day, Morris also filed a "Motion in the Alternative,"
asking the district court, if it could not grant an out-of-tine
appeal, to construe his notion as one for section 2255 relief. On
March 12, 1992, Morris filed "Petitioner's Brief in Support of
Pl eadings in Particular the Plea Agreenent," alleging nmany of the
sanme asserted errors as were contained in his earlier notion and
requesting an evidentiary hearing. Finally, on May 15, 1992, he
filed "Petitioner's Brief in Support of Fifth Anmendnent Inplicate

[sic] Guideline Sentence,"” arguing that the district court erred at
sentencing in not granting hi ma two-point reduction for acceptance
of responsibility.

Pursuant to 28 U S.C. 8 636(b), the district court referred
Morris's notionto file an out-of-tine appeal to a nagi strate judge
on March 23, 1992, and his "Brief in Support of Pleadings" on March
26, 1992. On April 8, 1992, the magi strate judge denied Mrris's
nmotion for leave to file an out-of-tine appeal because Mrris had
not filed within the forty-day excusabl e negl ect wi ndow of Federal
Rul e of Appellate Procedure 4(b). On April 28, 1992, noting that
Morris's "Brief in Support of Pl eadings" could only be construed as
a notion for appellate, and not habeas, relief, the nagistrate
judge denied the clains set forth in this notion for the sane
reasons it had denied relief on Morris's earlier notion.

On May 6, 1992, Morris filed a "Mdtion to Set Aside" the

magi strate judge's April 8 order, noting that his initial notion



for an out-of-tinme appeal had also included a notion in the
alternative for section 2255 relief and argui ng that the nagi strate
judge erred in not construing his notion accordingly. Pursuant to
this notion, the nagi strate judge vacated her April 8 and April 28
orders and agreed to construe Mrrris's various notions together as
a section 2255 notion. Considering Mourris's clains under this
standard, the magistrate judge filed a report on July 15, 1993,
recommendi ng that relief be denied. The district court adopted the
magi strate judge's recommendations and entered judgnent against
Morris on July 26, 1993.! Mrris tinely appealed to this Court.
Di scussi on
Clains Related to Sentencing and the Pl ea Agreenent

Morris rai ses several clains related to his sentencing and his
pl ea agreenent. Regardi ng sentencing, he argues that the district
court erred in not informng him that the term of supervised
rel ease was part of the maxi num possible penalty to which he was
subject, in violation of Federal Rule of Crimnal Procedure 11; in
denyi ng hi ma two- poi nt reduction for acceptance of responsibility;
and in increasing his sentence for being in the business of
receiving and selling stolen goods. Wth respect to the plea
agreenent, Morris argues that the governnent violated the plea

agreenent by presenting wtness testinony concerning disputed

. Morris filed objections to the magi strate judge's report on
August 6, 1993. Under 28 U S.C. 8§ 636(b)(1), a party has ten
days fromthe date he is served with a copy of the magistrate
judge's report to file witten objections. It is not clear from
the record when Morris was served with a copy of the report, and
therefore uncl ear whether he tinely filed his objections.
Neverthel ess, the district court considered Mirris's objections
and deni ed them on August 17, 1993.
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i ssues in the presentence report (PSR) and that he was erroneously
convicted of violating both 18 U S.C. 8§ 2316 and § 2 when he only
pl eaded guilty to a violation of section 2316. None of these
clainms has nerit.

Morris argues for the first tinme on appeal that the district
court violated Rule 11 during sentencing by failing to informhim
that the term of supervised release was part of the maxinum
possi bl e penalty to which he was subject. W may review issues
raised for the first tinme on appeal only if (1) there has been an
error, (2) the error has not been waived, (3) the error is plain,
(4) the error affects substantial rights, and (5) the Court elects
to exercise its discretion to correct the error. United States v.
Cal verley, 37 F.3d 160, 162-164 (5th Cr. 1994) (en banc), cert.
denied, 115 S. . 1266 (1995). The record clearly denonstrates
that, at the hearing in which the district court accepted Mrris's
pl ea agreenent, the governnent clearly stated that "thereis a term
of supervised rel ease of not nore than three years and if the terns
of supervised rel ease are viol ated the Defendant can be inprisoned
for the remainder of the term"” |Imediately thereafter, Mrris's
attorney affirnmed that he had discussed these penalties wth
Morris, and Morris hinself stated that he understood the nmaxi mum
penal ties invol ved. Morris denonstrates no basis for relief in
this connection.

As all of Mrris's remaining argunents regarding his plea
agr eenent and sentencing are neither jurisdictional nor
constitutional and could have been raised on appeal, they are not

cogni zabl e in section 2255 proceedings. United States v. Segler,
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37 F.3d 1131, 1133 (5th Gr. 1994). 1In any event, all or nobst of
these clainms are wholly without nerit. For exanple, Mrris argues
t hat the governnent breached the plea agreenent by calling a case
agent to testify at sentencing; the plea agreenent stated that, in
return for Morris's cooperation in the investigation, it would
"advise the Court, via the Probation Departnent, of the extent of
MORRI S' S cooperation."” Reasonably understood, this provision does
not preclude the governnment fromoffering additional testinony at
the sentencing hearing regarding Mrris's cooperation, and the
district court did not err in so holding. See United States v.
Val encia, 985 F.2d 758, 761 (5th G r. 1993).

Morris's claimthat he was erroneously convi cted of aiding and
abetting when he did not plead guilty to that offense is wong both
as a matter of fact and as a matter of |aw Al t hough the plea
agreenent only referenced 18 U S.C. 8§ 2316, Mrris pleaded guilty
to count 1 of the indictnent, which specifically charged a
violation of both 18 U S. C. 8§ 2316, the substantive offense, and
section 2, the aiding and abetting statute. Moreover, "[a]iding
and abetting is not a separate offense, but is an alternative
charge in every indictnent, whether explicit or inplicit." United
States v. Neal, 951 F.2d 630, 633 (5th Gr. 1992). The inclusion
of the aiding and abetting charge did not subject Morris to greater
puni shment than he already faced as a result of the substantive
conviction, see 18 U.S.C. 8 2(a) (defendant found guilty of aiding
and abetting is subject to punishnment to sane extent as one found
guilty as a principal), nor didit affect his Guideline range. No

error occurred in this respect.



Lastly, Morris argues that he should have been given a two-
poi nt reduction for acceptance of responsibility and that he should
not have been subject to a four-point increase for being in the
busi ness of trafficking in stolen goods. The district court found
that Morris was not entitled to the acceptance of responsibility
reducti on because he would not reveal the origin of the cattle
involved in the offense. Moirris clains that he could not be nore
explicit because he feared incrimnating hinself in other crimnal
proceedi ngs pendi ng against himin Kansas. This Court has held,
however, that a defendant may not rely on the Fifth Amendnent
privilege against self-incrimnation in order to avoid accepting
responsibility for all his relevant crimnal conduct, which is
required for the defendant to be eligible for the acceptance of
responsibility reduction. United States v. Kleinebreil, 966 F.2d
945, 953-54 (5th Gr. 1992). In any event, this claimis not
cogni zable in a section 2255 proceedi ng.

As to the four-point increase for being in the business of
trafficking in stolen goods, the district court accepted the PSR s
determ nation that the increase was warranted by the facts. "W
have held that a presentence report generally bears sufficient
indicia of reliability to be considered as evidence by the trial
judge in mking the factual determnations required by the
sentencing guidelines.” United States v. Alfaro, 919 F. 2d 962, 966
(5th Cr. 1990) (footnote omtted). Moreover, we only review a
district court's factual findings for clear error. United States
v. Carreon, 11 F.3d 1225, 1230 (5th Cr. 1994). Gven that Mrris

was on parole on a cattle theft charge stemmng from a 1984



conviction in Mssouri when he was arrested for the instant
of fense, that the PSR found that he had | acked per manent enpl oynent
since the tinme of his release fromjail in 1990, and that he was
indicted on a second count of transporting stolen livestock in
connection wth a transaction that occurred soon after the conduct
alleged in count 1, the district court's determ nation that Mrris
was in the business of cattle stealing was not clearly erroneous.
1. Cdainms Related to Section 2255 Motion

Morris al so nmakes several argunents related to the section
2255 proceedings in the court bel ow He first argues that the
magi strate judge inproperly "self-referred" determ nation of his
not i ons. The record, however, clearly shows that the district
court referred each of Morris's notions to the magi strate judge in
accordance with 18 U S.C. 8§ 636(b). This claimis frivol ous.

Morris further alleges that the district court failed to
conduct an i ndependent review of the record and nerely adopted the
magi strate judge's report and reconmendati on. The district court's
July 26, 1993, order, however, clearly states that the district
court adopted the magi strate judge's report and recommendati on only
af ter conducting "an i ndependent revi ew of the pleadings, files and
records in this case." This claimmnust therefore also fail.
I11. Ineffective Assistance of Counsel C aim

Morris's remaining clains involve various alleged errors by
his trial counsel that he clainms rendered counsel's assistance
constitutionally ineffective. He also clains that the district

court erred in not conducting an evidentiary hearing on this issue.



Most of Morris's clains in this regard are without nerit.? One,
however, gives us pause. This is Mrris's claimregarding his
counsel's failure to file a notice of appeal from the original
j udgnent .

We have held that an attorney's failure to file a notice of
appeal may rise to the level of ineffective assistance of counsel
when the client makes known his desire to appeal and the attorney
either promses to file an appeal and does not or msleads the
client by intimating that he has filed an appeal when he has not.
Arrastia V. United States, 455 F. 2d 736, 740 (5th Cr. 1972); Kent
v. United States, 423 F.2d 1050, 1051 (5th Cir. 1970); Atilus v.
United States, 406 F.2d 694, 698 (5th G r. 1969). At the very
| east, counsel must informthe indigent defendant of his right to
appeal ,® Martin v. State of Texas, 737 F.2d 460, 462 (5th Cr.
1984), and notify himof the tinelimts in which to appeal, United
States v. Gpson, 985 F.2d 212, 215 (5th Gr. 1993). A defendant

2 Morris's remaining ineffective assistance of counsel clains
are that his counsel (1) failed to object to the introduction of
hear say evi dence during the sentencing hearing, (2) failed to
object to materially inaccurate evidence in the PSR (3) failed
to confront and cross-exam ne w tnesses at the sentencing
hearing, and (4) failed to prevent Mirris's conviction for aiding
and abetting. The first three of these alleged errors are
factually unsupported by the record; Mrris's attorney did object
to the introduction of hearsay evidence, did object to

i naccuracies in the PSR, and did cross-exam ne the governnent's

W tness at sentencing. (Mreover, hearsay testinony is

adm ssi bl e for purposes of sentencing. United States v. Mr, 919
F.2d 940, 943 n.3 (5th Gr. 1990)). As to the claimthat counsel
was ineffective for failing to prevent Mrris's conviction for

ai ding and abetting, there was no error because, as di scussed
above, Morris was not convicted of a separate aiding and abetting
of f ense.

3 It is clear fromMrris's various filings in this case that
he knew of his right to appeal.



who expressly makes known his desire to appeal a conviction does
not waive the right to appeal,* G pson, 985 F.2d at 216-17, unless
it is clear that the attorney will not appeal on the client's
behalf. I1d. at 217 n.7 (citing United States v. Green, 882 F.2d
999, 1003 (5th Gr. 1989)). When the defendant shows that his
attorney's |lapse resulted in the denial of an appeal, he need not
show prejudice.®> Childress v. Lynaugh, 842 F.2d 768, 772 (5th Cr

1988) ("Prejudice resulting fromthe denial of a defendant's right
to appeal is presuned because a crimnal conviction can be attacked
on nunerous procedural and substantive grounds and thus, given the
l'i kel i hood of prejudice, a case-by-case inquiry is not worth the
cost."). Wiere counsel's failure to file a notice of appeal rises
to the level of ineffective assistance, as by msleading the

defendant into thinking that a notice of appeal has been filed or

4 By contrast, when the client has been informed of his right
to appeal and has not nmade known to the attorney his desire to
pursue an appeal, he has waived his right to appeal, and a claim
of ineffective assistance of counsel will not lie. Childs v.
Collins, 995 F.2d 67, 69 (5th Cr.), cert. denied, 114 S.C. 613
(1993).

5 However, sinply because the attorney does not file a notice
of appeal does not evidence any denial of a defendant's rights.
The key is whether the defendant relied on the attorney to file
the notice of appeal. Qur decision in United States v. G een,
882 F.2d 999 (5th G r. 1989), nmakes this distinction clear. 1In
Green, the defendant had apprised his attorney of his desire to
appeal his conviction, but the attorney stated that he woul d not
file a notice of appeal unless he was paid nore noney. |d. at
1003. We held that the defendant could not claimto have been
m sled by the attorney into thinking that the attorney would file
a notice of appeal on his behalf. |I|d. The defendant was not
therefore entitled to the presunption of prejudice that attaches
when t he defendant has reasonably relied on the attorney's
representations, see Childress, 842 F.2d at 772, and we found
that the defendant had failed to denonstrate prejudice. G een,
882 F.2d at 1003.
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promsing to file a notice of appeal but failing to do so, the
renedy is the granting of an out-of-tinme appeal.® G pson, 985 F. 2d
at 216 (citing Mack v. Smth, 659 F.2d 23, 25 (5th Gr. 1981) and
Perez v. Wainwight, 640 F.2d 596, 599 (5th GCr. 1981), cert.
denied, 102 S.Ct. 1759 (1982)); see also Atilus, 406 F.2d at 698.

In this case, although the reasons Mirris's counsel did not
file a notice of appeal are not entirely clear, Miris has clearly
stated that he did inform counsel of his desire to appeal’
"Counsel was told [by] his client . . . that he wanted to file
direct appeal and Counsel failed to do so." Mor eover, Morris
specifically alleges that his attorney did not inform him of the

time limts in which to appeal.® This alleged dereliction, if

6 The defendant, however, is not "entitled to have his plea
vacated, as his decision to plead guilty was not affected by a
|ater failure to file a notice of appeal." Geen, 882 F.2d at
1003.

! In his first notion to file an out-of-tinme appeal, Mrris
all eged that he had "indicated to his appointed Counsel

that he did want to appeal from[the] pre-sentence Invest|gat|on
[report]," but that "[counsel] did not file the Notice of Appeal
as was his client's wishes and argued against it . . . ." That
counsel managed to talk Morris out of appealing would not in
itself be sufficient under our cases to constitute ineffective
assi stance of counsel. See United States v. Faubion, 19 F.3d
226, 231 (5th Gr. 1994) (defendant claimng ineffective

assi stance of counsel based on attorney's advice not to appeal
must show that counsel's perfornmance was deficient and that

def ense was prejudi ced by counsel's inadequacy); see also supra

note 3. Elsewhere, Mirris alleged that counsel "ignored filing
notice."

8 For exanple, in his objections to the nmagi strate judge's
report, Morris clained that his "Counsel did not advise of the
strict tinme limtations required by FRAP 4(b)." He nmade siml ar
clains in earlier filings with the district court: "Defendant

asserts that he had i neffective assi stance of Counsel in that he
was not advised of the fact that he had only ten (10) days to

file his notice . . .": "Plaintiff's counsel never told this
plaintiff he had ten days in which to file notice."
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true, could, in appropriate circunstances, anount to ineffective
assi stance of counsel wunder our prior case law if this caused
Morris's notice of appeal to be |ate. See G pson, 985 F. 2d at 215.

Aside from Mrris's pleadings, there is no other evidence in
the record regarding the circunstances surrounding the failure to
file a notice of appeal in this case. W do not know whet her
Morris's counsel indicated to himthat he would file a notice of
appeal and neglected to do so, in which case Mrris would be
entitled to an out-of-tinme appeal, or whether the attorney nmade
clear to Morris that he would not appeal, in which case Mirris
would be required to show how he was prejudiced by counsel's
actions (at | east assum ng that Morris was notified or aware of the
time limts for filing). A district court may deny a section 2255
motion wthout a hearing or further proceedings "only if the
nmotion, files, and records of the case conclusively show that the
prisoner is entitled to no relief.” United Stats v. Barthol onew,
974 F.2d 39, 41 (5th Cr. 1992). W cannot say that the record in
this case denonstrates conclusively that Morris is not entitled to
relief. The district court should have conducted further
proceedings to determne the nerits of Mrris's claim that his
counsel was constitutionally ineffective for failing to file a
noti ce of appeal despite his express wishes. W therefore vacate
the judgnent as to this aspect of the case and remand for further
proceedi ngs in accordance with this decision.

Concl usi on
For these reasons, we affirm the judgnent of the district

court in all respects except only as to Mrris's claim of
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i neffective assistance of counsel with respect to filing of the
noti ce of appeal, as to which the judgnent is vacated and t he cause
is remanded for further proceedi ngs not inconsistent herewth.

AFFI RVED | N PART and VACATED AND REMANDED | N PART.
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