IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1793
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
DANI EL GLENN THOVPSON,
CARMIOHN (CJ) ANTHONY DeSTEFANO
and GEORGE ANTHONY DeSTEFANO

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for
the Northern District of Texas
(3:93-CR 0065-H)

(Cct ober 24, 1994)
Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.
REAVLEY, Circuit Judge:”
Def endants Carnj ohn (CJ) Anthony DeStefano, George Anthony
DeSt efano and Dani el d enn Thonpson appeal their convictions and

sentences for wire fraud. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

The DeSt ef anos and Thonpson established a tel emarketing
conpany called Preferred Client Services ("PCS') in the fall of
1992. PCS marketed vitam n packages and skin products. PCS sold
the products by tel ephoning custoners and inform ng themthat
t hey woul d receive valuable awards if they paid $792 to purchase
the product and to cover the costs of handling the awards. In
Cctober, 1992, the FBI infiltrated PCS. FBI agents tape recorded
meetings with Thonpson and the DeStefanos and sal es pitches given
by PCS tel emarketers to FBlI agents posing as custoners.

Thonpson and the DeStefanos were then indicted for
violations of 18 U . S.C. 88 2 and 1343. The governnent all eged
that the defendants had used the tel ephone in a schene to defraud
custoners. The jury returned a guilty verdict against the three
def endants. Thonpson and the DeStefanos appeal their convictions
and their sentences.

A Sufficiency of the Evidence

To prove a violation of 18 U S.C. 88 2 and 1343, the
gover nnent nust prove 1) a schene to defraud; 2) involving the
use of interstate wire conmuni cations, and; 3) that the
def endants had the specific intent to commt a fraud. United

States v. Aggarwal, 17 F.3d 737, 740 (5th G r. 1994). Defendants

argue that there was not sufficient evidence to show a schene to
defraud or intent. Considering the evidence in the |ight nbst

favorable to the governnent, the evidence at trial was sufficient



to allow a rational jury to find the elenents of wre fraud.

Jackson v. Virginia, 443 U. S. 307, 319 (1979).

The defendants intentionally set up a schene in which
material m srepresentations were nmade to nmake a financial gain
for PCS, while causing a loss to PCS custoners. PCS tel ephoned
individuals and told themthat, if they participated in a
pronmotion and sent in $792, they would receive two of the
followng five awards: 1) 1993 Saturn autonobile; 2) his and
hers di anond A eg Cassini watches; 3) a hone entertainnent
center, including a 50" big screen television; 4) a vacation
package; 5) a $1500 cashi er's check.

The evidence, seen in the |ight nost favorable to the
governnent, shows that custoners were told that they had an equa
chance to receive all of the awards. Yet, only two awards, the
wat ches and the vacati on package, were ever sent out. The
evi dence shows that PCS tel emarketers gave fal se quotes as to the
doll ar value of each award and inplied that all of the awards
were of a value greater than the $792 t hough they were not.

Sal espeopl e also indicated that the travel package was all -

i nclusive and could be sold, when actually it was not
transferable, included only airfare and required the purchase of
an expensive | and package. These m srepresentations regarding

the awards went to the "nature of the bargain itself," because
PCS custoners sent noney in the prospect of receiving benefits

fromthe awards, not just to purchase vitamns. United States v.

Regent O fice Supply Co., 421 F.2d 1174, 1182 (2d G r. 1970).




Tel emarketers al so nmade various false clainms to make PCS appear
legitimate, such as stating that the conpany was 15 years ol d.

Tel emarketers enpl oyed by PCS, rather than the defendants,
made sone of the m srepresentations. However, a jury could find
that the defendants knew of and encouraged the untruths. The FB
tapes and testinony show that CJ and George DeStefano supervised
the telemarketers and that all of the defendants were frequently
in the small room fromwhich the tel emarketers spoke with
custoners. The jury could easily believe that the defendants
heard the fal sehoods comruni cated by the tel emarketers. The FB
t apes show that Thonpson and George DeStefano thensel ves made
m srepresentations as to the value of the awards when they worked
the phones. They thereby encouraged enpl oyees to do the sane.
On one of the FBI tapes, the defendants praise the work of
sal esman M chael Haller, who is shown to have nade frequent and
serious msrepresentations. The jury could concl ude that
def endants knew of Haller's conduct and praised himas a result.
The defendants' profits depended upon deception. @ ven the
evidence, the jury could infer that they encouraged and required
their sal espeople to m srepresent the truth.

Def endants argue that they acted in good faith and therefore
coul d have no specific intent to commt fraud. They assert that
they created scripts, which they believed to be legal, for the
tel emarketers to follow in making their sales pitches.
Defendants al so point to the fact that they had created an

"awards account," into which they deposited noney fromeach sale



for the eventual purchase of the car, entertainnent center, and
cashier's check for award to existing custoners.

The jury could have decided that the script and the awards
account were created, not in good faith, but to create the
appearance of legality in the event of investigation. The
scripts avoided many of the tel emarketing m srepresentations.
But, the evidence discussed above shows that defendants
encouraged the telemarketers to go beyond the scripts to
m srepresent. O her evidence shows that PCS established the
awards account only after a visit by police officers. The jury
coul d have determ ned, after hearing the testinony of the
defendants at trial, that the defendants' assertions that they
believed their activities to be legal were sinply not credible.
B. Prosecutorial M sconduct

Thonpson argues that his case should be remanded for a new
trial because of prosecutorial m sconduct. The other defendants
do not make this argunent. A prosecutor's remarks constitute
reversible error only if the prosecutor's conduct affected the
"substantial rights" of the defendant and contributed to the

guilty verdict. United States v. Lowenberg, 853 F.2d 295, 301-02

(5th Gr. 1988), cert. denied, 489 U S. 1032 (1989) (citations

omtted).
The prosecutor referred to the defendants as thieves, liars,
and scumin his opening argunent. |In cross-exam nation of

Thonpson and in his closing argunent, the prosecutor referred to

Thonpson and the others as con nen. Because there was no



objection to the statenents nmade in opening and cl osi ng argunent,
reversal is required only upon a showing of plain error. United

States v. Murphy, 996 F.2d 94, 98 (5th CGr.), cert. denied, 114

S.Ct. 457 (1993).
Prosecutors should not engage in nane calling. The use of
"short hand characterization[s]" of a defendant has al ways been

di scouraged. Hall v. United States, 419 F.2d 582, 587 (5th Gr

1969). However, the prosecutor's statenents in this case were
not sufficiently prejudicial to require reversal. |In using the
term"liar", the prosecutor did not inpermssibly express a
personal belief that the defendants were not credible. Rather,
he argued that the evidence would show the defendants to be
liars. The | abels placed upon the defendants were not especially
inflammatory or prejudicial and had a basis in the evidence. The
evi dence agai nst Thonpson, who raises this point, was
sufficiently strong that the remarks probably had no effect on

the final verdict against him See United States v. MPhee, 731

F.2d 1150, 1152 (5th Cr. 1984) (citation omtted) (evaluating
the degree of any prejudice and the weight of the evidence
agai nst the defendant in decidi ng whet her prosecutori al
m sconduct required reversal).

Thonpson al so argues that the prosecutor told the jury that
the defendants did not have the benefit of a presunption of
i nnocence. In closing argunent, the prosecutor declared that
def endants' "presunption of innocence has been stripped away."

(Record at | X, 157). The prosecutor was saying that the



presunpti on had been overcone by the evidence. This neani ng was
clear, and there was no error.
C. Sent enci ng

1. Vul nerabl e Vi cti m Enhancenent

Allowing the trial court "due deference," we decide that a
sent enci ng enhancenent for preying on vul nerable elderly victins
was appropriately assessed agai nst the DeStefanos and Thonpson,

under United States Sentencing Guidelines 8 3A1.1. See United

States v. Rocha, 916 F.2d 219, 244 (5th Cr. 1990), cert. denied,
500 U.S. 934 (1991). There is no evidence that the defendants
concentrated on calling elderly persons. The phone |lists used by
def endants did not contain an indication of the ages of the
persons on the list. However, defendants clearly denonstrated in
their nmeeting with FBI agents that they knew that ol der people
were nost likely to join in the pronotion. Thonpson descri bed
characteristic PCS custoners as ol der persons whose "fam |y has
left them. . . and they're rotting." (Record at II1Il, 95).
Defendants effectively targeted el derly persons, because they
knew t hat, when throwi ng out their pronotion net, they were nost
likely to catch vul nerable elderly persons.

The trial court reasonably concluded that these elderly
victins were "unusually vulnerable.” US S. G 8§ 3A1.1. dder
persons "as a group, are nore susceptible than the general

public" to the type of fraud perpetrated by PCS. United States

v. Brown, 7 F.3d 1155, 1160-61 (5th Gr. 1993). Lonely elderly

persons may be drawn in by the exciting prospect of w nning



prizes. As Thonpson noted, they nmay be "willing to pay $792 j ust
so. . . youwll sit and talk to them" (Record at II1l, 96).

2. Enhancenent for Loss of Mre than $200, 000

The district court determ ned that the defendants' fraud
caused a | oss of over $200,000 and increased the defendants
sentenci ng offense | evel by eight |evels under United States
Sentencing Guidelines 8 2F1.1. As part of the loss figure, the
district court multiplied $792 by the nunmber of names found on
lead lists of tel ephone nunbers possessed by defendants. Sone of
the individuals on those lists may not ever have been called or
may have refused to purchase goods. But, the correct loss figure
is "intended loss" if that anobunt is greater than actual | oss.
US S G 8 2F1.1, coonm 7. The defendants hoped and intended to
convince the individuals on their contact lists to send in $792.
The court did not conmt clear error in including the contact
lists inits factual determ nation of |oss. See Brown, 7 F.3d at
1159.

In his brief on appeal, Thonpson argues that the district
court erred, as a matter of law, by failing to subtract the val ue
of the PCS products and awards fromthe total |oss anobunt. The
Sent enci ng Cui delines provide that the anobunt of |oss, in cases
such as this one, is "the difference between the anount paid by
the victimfor the product and the anmount for which the victim
could sell the product received." US S. G 8§ 2F1.1, comm 7(a).

However, we have searched the record and find no presentation of



this argunment to the trial court. Since objection on this point
was not nmade below, we will not consider the argunent on appeal.

AFF| RMED.



