IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1788

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

PAUL ALBERT PHILBIN, I11,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Northern District of Texas
(4:93-CR-39-A)

(August 5, 1994)
Before WENER, EMLIO M GARZA and BENAVI DES, Circuit Judges.

PER CURI AM *

This direct crimnal appeal involves an attack on t he judgnent
of conviction as to one count of carjacking, a violation of 18
U S. C Section 2119, and one count of carrying of a firearmduring
a crime of violence, a violation of 18 U S. C. 924(c). Appel | ant,
Paul Al bert Phil bin, alleges both a double jeopardy violation and

a commerce clause violation. W affirm

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of law inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.
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| . DOUBLE JECPARDY CLAI M
Phi | bin contends that his conviction for both carjacking! and
the carrying of a firearmduring a crine of violence violates the
doubl e j eopardy cl ause. The governnent cl ai ns that because Phil bin
voluntarily entered his pleas of guilty, he has waived al
nonj urisdictional defects. This general waiver rule has an
exception. Specifically, a defendant "nmay succeed on his double

jeopardy claimonly if the violation is apparent on the face of the

indictnment or record."” Taylor v. Witley, 933 F.2d 325, 328 (5th
Cir. 1991) (citing United States v. Broce, 488 U S. 563, 109 S. C

757, 765 (1989) and United States v. Kaiser, 893 F.2d 1300, 1303

(11th Gr. 1990)). In this case, the claimnmay be resolved on the
face of the record, and thus, the claimis not waived.
Nonet hel ess, Philbin is precluded from prevailing on his

double jeopardy claim Very recently, in United States V.

Singleton, 16 F.3d 1419, 1421 (5th Gr. 1994), this Court,
recognizing it as a claimof first inpression, squarely addressed
"[t] he question whether the Fifth Anmendnent's double jeopardy
cl ause bars prosecution for both arnmed carjacki ng and possessi on of
a firearmin the commssion of a violent crinme." The Court found
no doubl e jeopardy bar.?

Nevert hel ess, Philbin contends that Singleton was inproperly

! Carjacking is a federal offense only when the defendant
possesses a firearm

2 This result was followed in United States v. Harris, No.
93- 7554, slip op. 5186 (5th Gr., June 29, 1994) and United States
v. Portillo, 18 F.3d 290 (5th Cir. 1994).
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deci ded because this Court did not consider whether M ssouri V.

Hunter, 459 U S. 359, 103 S. . 673 (1983), was still good |aw
after United States v. Dixon, = US _ , 113 S.C. 2849 (1993).

But this argunent ignores that, in Singleton, we noted the hol di ng

in Dixon and continued to rely on the analysis in Mssouri V.

Hunter. |In any event, this panel is bound by Singl eton because the
Fifth Crcuit adheres to the rule that one panel may not overrul e

t he deci sion of another. United States v. Taylor, 933 F.2d 307,

313 (5th Cir.), cert. denied, __ US _ , 112 S .. 235 (1991).
1. COWERCE CLAUSE CLAI M
Next, relying on United States v. Cortner, 834 F.Supp. 242

(MD. Tenn. 1993), Philbin argues that Congress exceeded its
authority under the Commerce Cl ause when it enacted legislationto
regul ate carjacking.® On June 29, 1994, we rejected this precise

claimin United States v. Harris, No. 93-7554, slip op. 5186 (5th

Cr., June 29, 1994). In Harris, we acknow edged the district
court's opinion in Cortner that the carjacking statute my be
unwi se and encroach on traditional views of federalism but we held

that the statute did not violate the Commerce C ause doctri ne.

Phil bin, like Harris, argues that the statute is unconstitutional
because it lacks a rational nexus to interstate commerce. e
specifically rejected that claim stating that " [i]Jt is obvious

t hat carjackings as a category of crimnal activity have an effect

3 Al though the government correctly argues that a guilty plea
ordinarily waives all objections, including constitutional clains,
"[w e may assune, w thout deciding, that [the appellant] preserved
the issue of the constitutionality of the statute on appeal.”
United States v. Burian, 19 F.3d 188, 190 & n.2 (5th Gr. 1994).
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on interstate travel and the travel of foreign citizens to this

country. Harris, slip op. at 5193 (quoting United States V.

Johnson, 22 F.3d 106 (6th Cr. 1994). Philbin is precluded from
prevailing on this claim

Accordi ngly, the convictions are AFFI RVED.
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