IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1775
Summary Cal endar

HOFFMAN CONTROLS CORP.
Pl ai ntiff-Appellant,
V.
BURGESS- SAIA, INC., ET AL.,
Def endant s,
BURCESS- SAIA, INC., and LANDI S & GYR, | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CV-2122-R)

(April 15, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges."
EDITH H JONES, G rcuit Judge:

The district court granted a conditional sunmary j udgnment
on grounds of clai mpreclusion because of a final judgnment rendered
against Hoffman in a state court proceeding, but he also had to
stay his order pending the outcone of the appeal of the state court
judgnent. W have jurisdiction because the court's stay order was

equivalent to a prelimnary injunction, an order appeal abl e under

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



28 U S.C 8§ 1292(b).! Because the district court should have
considered on a nore factual |evel whether the clainms asserted by
Hof fman in the federal case arise out of the sane transaction or
occurrence as those at issue in the state case, we nust reverse and
remand.

Hof f man Control s Corporation has been purchasi ng notor
gear box assenblies from Burgess-Saia, Inc. since the early 1980s.
Hof f man al | eges that beginning in 1989, it began to notice a trend
of failures in its product, which it believed traceable to the
Bur gess gear boxes. Neither Burgess nor Landis & Gyr, Inc. assisted
Hoffman in investigating the failures. Hoffman then filed suit in
Texas state court agai nst Burgess.

Burgess responded with a sworn account counterclaim
agai nst Hof f man based on Hoffman's refusal to pay an invoice dated
Decenber 20, 1990, for the sale of notor gearbox assenblies that
had been delivered i n Novenber of that year. Before the state case
was concl uded, Hof frman voluntarily dism ssedits state court cl ai ns
agai nst Burgess. Burgess then obtained judgnment for over $10, 000
on its sworn account counterclaim and that judgnent is now on
appeal .

In Cctober, 1992, Hoffman filed this suit in federa
court against Burgess and Landis? alleging in part breaches of

contract and warranty, fraud and viol ations of the Texas Deceptive

L Consequently, Burgess's notion to dismss the appeal, fornmerly

carried with the case, is overrul ed.

2 Saia was not served with citation before the district court stayed

this case.



Trade Practices Act for the failed gearboxes. Burgess noved for
summary judgnent, arguing that Hoffman is barred by its failure to
pursue these clains in state court from re-asserting them in
federal court. Burgess contends that Hoffrman's claim was a
conpul sory counterclaimto Burgess's sworn account, that it arose
out of the sanme transaction or series of transactions made the
basis of the state action, and therefore that the doctrine of claim
precl usion prevents the litigation of these matters which shoul d
have been litigated in the earlier state court suit.

The district court agreed with Burgess's argunents. Hi's
anal ysis recognized that Texas |aw determ nes whether Hoffman's

clains are barred by res judicata. See Schnueser v. Burkburnett

Bank, 937 F.2d 1025, 1031 (5th Cr. 1991). Further, Texas enpl oys
a transactional approach to claim preclusion: hence, a final
judgnent in alawsuit will bar a subsequent suit on the transaction
or series of connected transactions out of which the prior suit

ar ose. See Barr v. Resolution Trust Corp., 837 S.W2d 627, 631

(Tex. 1992). Barr explained that in determ ning what constitutes

a transaction, courts should give weight to "'whether the facts are
related in tinme, space, origin, or notivation, whether they forma
convenient trial unit,'" and whether their treatnment as a trial
unit is consistent with the parties' expectations or business
usage. Id. (quoting Restatenent of Judgnents 8 24(2)). The
transacti on approach was al so described in Barr as substantially

simlar to Tex. R Gv. P. 97, which defines a conpulsory

counterclaimas any claimthat "'arises out of the transaction or



occurrence that is the subject matter of the opposing party's
claim'" |1d. at 630 (quoting Tex. R Cv. P. 97).

The district court then determ ned t hat Hof f man' s f eder al
court clainms all arose out of the series of connected transactions
that forned the basis of the state court suit. These clains, the
court found, were related in tinme, space and notivation to
Hof fman's affirmative defenses in the state court action, which
asserted breach of contract and breach of warranty against
Burgess's counterclaimfor failure to pay for a shipnment of notor
gear box assenblies. According to the court, the fact that Hoffman
al l eged such clains in both actions suggests that Hoffman vi ewed
the facts in both actions as formng a series of related
transacti ons. Through the exercise of diligence, Hoffman could
have pursued its federal court clains in the first action.
Further, Rule 97 required Hoffman to raise its clains as conpul sory
counterclains inthe first action. Significantly, the court stated
that under the foregoing analysis, it did not matter whether
Burgess's sworn account suit involved precisely the sane gearbox
assenblies or products that Hoffnman now asserts in federal court
were defective. Because the clains in the federal action arose out
of a series of connected transactions consisting of the sane
subject matter as the state court suit, and the clains form a
convenient trial unit, they should have been raised in the state
court suit.

The di spositive question before us is the correctness of

the district court's conclusion that Hoffnan's federal clai marose



out of the sanme transaction or occurrence as the state court sworn
account |awsuit. Al t hough Hoffman's federal pleadings do not
explicitly exclude the gearbox assenblies that were the subject of
that sworn account, it asserts that the defective gearbox
assenblies for which it seeks recovery were purchased throughout
the 1980's and are therefore not those involved in the state court
suit. Hoffrman also states that the defects arose in an entirely
different type of gearbox assenbly than was involved in the sworn
account suit. |Indeed, Hoffman concedes that the outconme of this
federal |lawsuit could not affect its liability on the state court
sworn account suit, if that judgnent is upheld on appeal.
Burgess responds to this argunent in tw ways. First,

Burgess relies on the district <court's application of the
transaction rule described above. Second, Burgess contends that
because Hof f man never expressly limted its breach of contract and
warranty defenses in state court to the notor gearbox assenblies at
issue therein, it may not now seek to draw that factua

distinction. Hoffman, in other words, nust be caught in the web of
its perhaps unintentionally broad pl eadi ng. Paraphrasi ng Burgess's
brief, because Hoffman never expressly distinguished by shipnent
date or otherwise one group of notor gearbox assenblies from
anot her and treated themas though they were fungi bl e for purposes
of its defenses to the sworn account, the state court |ikew se had
no basis for making such a distinction. Therefore, Burgess

asserts, when the state court entered judgnent on its sworn account



claim the effect was to bar forever Hoffman's clains of product
def ect against Burgess for any of its assenblies.

Burgess's second argunent is easily rejected. W agree
that the entry of a final judgnment on Burgess's sworn account for
sales of certain notor gearbox assenblies would have a claim
precl usive effect against any later lawsuit by Hoffman asserting
defects in those assenblies. It is not clear, however, why
Hoffman's initially broad description of its |ater-dism ssed breach
of contract and warranty clains in state court should necessarily
bar Hof fman fromever filing suit on gearbox assenblies it already
paid for, i.e., those assenblies that were not the subject of
Burgess's counterclaim Wether Hoffman's cl ains asserted in state
court were conpul sory or perm ssive counterclainms cannot, in other
words, be determned solely by Hoffman's pleading strategy.
Whet her there is a single transaction or occurrence for preclusion
pur poses depends i nstead on the several factors enunciated in Barr.

What concerns us about the district court's application
of the transaction rule is its lack of concern with the underlying
facts of the dealings between Burgess and Hof fman. The court was
apparently satisfied that any defects in performance under an
ongoi ng sales relationship between two parties are automatically

conpul sory counterclains to suits for the anpbunt due on sale of

sone of the goods. This rule has the virtue of clarity in
appl i cation. Whether it would always streamline |litigation,
however, and at what cost, is not necessarily as clear. W can

conceive of a case in which the parties' relationship involved



sales of many different kinds of goods over a w de geographic and
tenporal span. |In such circunstances, it could be grossly unfair
to hold a later suit barred by claim preclusion arising from a
routi ne sworn account.

The district court's bright-line rule is sinply
inconsistent with the nulti-factor, fact-intensive approach
mandated by Barr. On remand, the court should nore carefully and
specifically examne how-- if at all -- transacti ons spanni ng over
many years and i nvol ving di fferent series of gearbox assenblies are
so related as to constitute the sane transaction for res judicata
pur poses. Wiile we do not intimate a result on remand, it
certainly is not inplausible that the transactions here are spread
far enough apart in tinme and i nvol ve sufficiently distinct products
as to render the transactions unrel ated. The district court's
conclusory assertions to the contrary |eave us unconvinced that
Barr is being properly applied.

Reversal of the summary judgnent necessitates our also
vacating the stay of the case pending outcone of the state court
appeal .

For these reasons, the judgnent and stay order are

REVERSED and REMANDED



