IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1760

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

TONI RUST,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-203-Q

(February 24, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

After hearing about a way to nake noney snuggling dianonds
into the United States, Toni Rust and Ricky Medack nmet with Kelly
Dillard and Jack Spencer, who started them in a snuggling
operation. Rust and Medack flew to Bangkok, Thailand, where they

recei ved suitcases with secret conpartnents. Soon thereafter, Rust

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



and Medack flew to Vienna, Austria, and turned the suitcases over
to Mchael WIson and Vi ncent Potts, who were arrested by Austrian
authorities. The suitcases contained approximately 3.5 kil ograns
of heroin.

By the time of the arrests, Rust had returned to Dall as,
Texas. She was indicted for conspiring with others to inport in
excess of one kilogram of heroin, in violation of 21 U S C
88 952(a), 960. Soon thereafter, Rust pleaded guilty to conspiring
to smuggl e dianonds, in violation of 18 U S. C. 88 371, 545. The
district court sentenced her to one year and one day in prison
Rust appeal ed. W vacate the sentence and renmand for resentencing.

| .

Rust alleges that the district court msapplied US S G
88 2T3.1, 2T4.1, which calibrate the base offense level to the
anmount lost by failure to declare revenue and evasion of inport

duties.! The court adopted the PSR, which did not calculate the

1 This provision states, in pertinent part:

Evading I nport Duties or Restrictions (Snuggling);
Receiving or Trafficking in Smuggled Property

(a) Base O fense Level:
(1) The level from 82T4.1 (Tax Table) corresponding to
the tax loss, if the tax | oss exceeded
$1, 000; or

(b) 5, if the tax |oss exceeded $100 but did not
exceed $1, 000; or

(c) 4, if the tax loss did not exceed $100.

For purposes of this guideline, the "tax loss" is the
anount of the duty.



| oss under section 2T3.1 in regard to dianonds, but in regard to
her oi n. ?

Rust argues that the court should have based the |oss on the
greater of the actual or intended loss in regard to dianonds. As
no actual tax | oss was sustai ned because the contraband was sei zed
in Austria, she alleges, the intended loss for attenpting to
smuggl e dianonds is the only loss that the court should have
considered. Rust argues that it was error to penalize her for a
| oss inconsistent with her intent.

Rust has a valid point. The introductory commentary to
section 2T3.1 states:

This Subpart deals with violations of 18 U S.C. 88 496,

541- 545, 547, 548, 550, 551, 1915 and 19 U. S.C. 8§ 283,

1436, 1464, 1465, 1586(e), 1708(b), and is designed to

address vi ol ations involving revenue col |l ection or trade

regul ati on. It is not intended to deal wth the

i nportation of contraband, such as drugs, or other itens

such as obscene material, firearns or pelts of endangered
species, the inportation of which is prohibited or

restricted for non-econonmc reasons. O her, nor e
specific crimnal statutes apply to nobst of these
of f enses.

US S G § 2T3.1.

2 The presentence report, adopted by the district court,
made this analysis of the offense |evel:

| nvestigators indicate the heroin was purchased in
Thai |l and for approxi mately $25,000 per kilogram The
heroin had a retail/wholesale value in the United
States of approximtely $175,000 per kilogram The tax
| oss woul d be based on $150, 000 per kilogramtinmes 3.5
kilograns for a total of $525,000. The correspondi ng
offense level in the Tax Table . . . establishes a base
of fense | evel of 16.



US SG 8§ 2T3.1, introductory comentary. This comentary
indicates that the district court should not have cal cul ated the
| oss under section 2T3.1 in regard to heroin.

Application note 2 of section 2T3.1 does not nandate a
different result. That provision states:

Particular attention should be given to those itens for

which entry is prohibited, |imted, or restricted.

Especially when such itens are harnful or protective

quotas are in effect, the duties evaded on such itens may

not adequately reflect the harmto society or protected

i ndustries resulting from their inportation. I n such

i nstances, an upward departure nay be warranted. A

sent ence based upon an alternative neasure of the "duty"

evaded, such as the increase in market value due to

inportation, or 25 percent of the itens' fair market
value in the United States if the increase in market

val ue due to inportation is not readily ascertainabl e,

m ght be consi der ed.

US S G § 2T3.1, note 2. Section 2T3.1(c) refers the district
court to other sentencing provisions when cal culating the cost of
smuggl i ng heroin.

Anot her reason for not calculating the |oss under section
2T3.1inregard to heroinis that Rust pleaded guilty to conspiring
to srmuggl e di anonds, in violation of 18 U.S.C. 88 371, 545, a crine
covered under section 2T3.1. She did not plead quilty to
conspiring to smuggle heroin, in violation of 18 U.S.C. 88 952(a),
960. Rust should not have been sentenced based on the anount of
heroi n smuggl ed not only because it is not covered under section
2T3.1, but al so because she did not plead guilty to conspiring to
smuggl e that drug.

It is nore consistent with section 2T3.1 and Rust's plea to

calculate the loss fromthe greater of either the actual anpunt of



di anonds Rust snuggl ed or the anpbunt of dianonds Rust intended to
smuggl e.® Rust did not snuggl e any di anonds, so the | oss shoul d be
cal cul at ed based on the anobunt of di anonds she i ntended to snuggl e.
If the district court finds no neasurable way to do so, the base
of fense | evel should be 6 on the basis of a zero | oss.

.

Prior to sentencing, Rust filed a nmotion for a downward
departure based upon her extraordinarily tragic personal background
and famly history. She objects that the district court failed to
consider this notion. To the contrary, the court considered this
notion and factored these circunstances into the sentence. W w ||
not reverse for failure of the court to consider personal
background or famly history.

VACATED and REMANDED.

3 This approach conports with the way that we and ot her
appel l ate courts have cal cul ated the base offense levels in
fraud, theft, and tax cases under U S. S.G 8§ 2B1.1, 2F1.1,
2T1.1-2T1.3. See, e.g., United States v. Mwore, 997 F.2d 55, 60-
62 (5th Gr. 1993); United States v. Katora, 981 F.2d 1398, 1406
(3rd Gr. 1992); United States v. Wnbish, 980 F.2d 312, 315-16
(5th Gr. 1992); United States v. Kopp, 951 F.2d 521, 531-36 (3rd
Cr. 1991).




