IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1756
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DONALD STEVEN ROREX,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:93-CR-041-C(01))

(February 9, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Donal d Rorex appeals the sentence he received for naking a

fal se claimto a governnment agency in violation of 21 U S.C. § 287.

Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Rorex pleaded guilty to making false clains to the Interna
Revenue Service ("IRS") by filing a false tax return in his nane.
The district court adopted the factual findings of the presentence
report ("PSR') and sentenced Rorex to twenty-one nonths' inprison-
ment. Rorex appeals, contending that the district court errone-
ously applied U S.S.G 8§ 3Bl.3 (abuse of position of trust or use
of special skill) and erroneously declined to apply 8 3El.1
(acceptance of responsibility).

Follow ng a three-nonth tax return preparation course, Rorex
began working for H&R Bl ock as an inconme tax return preparer. He
used his enployer's files to obtain nanes, social security nunbers,
and financial information that he used to prepare ten false tax
returns; he also prepared a false tax return using his own nane.
He filed these false returns using the IRS' s electronic filing
system

To facilitate the schene, Rorex created false W2 forns and a
fal se Enployers Federal Annual Unenploynent Tax Return. I n
addition to receiving refund checks fromthe IRS, Rorex used the
el ectronic returns to obtain refund-anticipation |oans fromvari ous

banks.

1.
A
Rorex contends that the district court erroneously applied
US SG 8§ 3B1.3, which requires a two-level increase in the

offense level if the defendant was in a position of trust or



possessed a special skill and used the position of trust or speci al
skill in a manner that significantly facilitated the conmm ssion or

conceal nent of the offense. United States v. Wiite, 972 F. 2d 590,

601 (5th Cr. 1992), cert. denied, 113 S. C. 1651 (1993); United

States v. Brown, 941 F.2d 1300, 1304 (5th Gr.), cert. denied, 112

S. C. 648 (1991). The application of 8 3B1.3 is a sophisticated
factual determnation reviewed under the clearly erroneous

standard. United States v. Fisher, 7 F.3d 69, 70 (5th Cr. 1993);

Brown, 941 F.2d at 1304.

Al t hough the district court heard argunent with respect to
both the position of trust and use of special skills factors, it
did not articulate with particularity the basis for applying
8§ 3B1.3; rather, it adopted the PSR s findings and analysis. The
PSR appears to have based the increase upon a finding that Rorex
had both abused a position of trust and used a special skill. The
record supports a finding that Rorex used a special skill
therefore, it is unnecessary to consider whether he abused a
position of trust.

Rorex contends that he did not possess a special skill. The

PSR appears to have concluded that his experience as a bookkeeper

and tax preparer constituted a special skill. A ™"special skill" is
a "skill not possessed by nenbers of the general public and usually
requi ring substantial education, training or licensing." § 3Bl.3,

coment. (n.3).
Al t hough Rorex never finished high school, he did operate a

bookkeepi ng operati on out of his honme for over fourteen years. 1In



addition, he underwent three nonths of training to becone a tax
return preparer for H&R Bl ock. This background suggests that Rorex
had greater know edge of bookkeeping and tax preparation than did
the general public. The fact that Rorex knewthat his schenme woul d
be facilitated by filing false W2 forns and a fal se enpl oyer tax
return further suggests greater know edge than that possessed by
the general public. Based upon these facts, the district court
could conclude that Rorex's experience in bookkeeping and tax
return preparation constituted a special skill.

The record al so supports a finding that Rorex used his speci al
skill in a manner that significantly facilitated the conm ssion or
conceal nent of the offense. Rorex did not sinply file a fal se tax
return, an act within the capability of nost persons; he relied
upon hi s superior know edge to prepare false W2 forns and a fal se
enpl oyer tax return in order to ensure the success of his schene.
Gven this, the district court could conclude that Rorex's
bookkeeping and tax return preparation skills significantly

facilitated the comm ssion or conceal mrent of the offense.

B
US S G 83El.1requires atwo-1evel reduction in the offense
|l evel where a "defendant <clearly denonstrates acceptance of
responsibility for his offense.” Rorex contends he clearly
denonstrated acceptance of responsibility and, therefore, the
district court erred by failing to reduce his offense | evel by two

| evels. Section 3El.1 "requires a show ng of sincere contrition on



the defendant's behalf to warrant the reduction"” for acceptance of

responsibility. United States v. Beard, 913 F.2d 193, 199 (5th

Cir. 1990); see United States v. Reed, 882 F.2d 147, 150 (5th Gr.

1989). A district court's determ nati on of whet her a defendant has
accepted responsibility is entitled to even greater deference than

that given under a clearly erroneous standard. United States v.

Kl ei nebreil, 966 F.2d 945, 953 (5th Gr. 1992).

Rorex suggests he was entitled to the two-level reduction
because he waived his right to a detention hearing, pronptly
entered into plea negotiations resulting in a guilty plea within
two weeks of his arrest, and truthfully admtted his w ongdoi ng.
Al t hough entry of a guilty plea prior to trial, conmbined with
truthfully admtting the conduct conprising the offense of
conviction, constitutes significant evidence of acceptance of
responsibility, "this evidence may be out wei ghed by conduct of the
def endant that is inconsistent with such acceptance of responsibil -
ity." 8 3E1.1, coment. (n.3)

Rorex engaged in conduct inconsistent with an acceptance of
responsibility and, therefore, was not entitled to the two-I|evel
reduction. After being infornmed that he was under investigation
and that investigators were going to recomend prosecution, Rorex
repeated the of fense of conviction by filing afalse claimwth the
| RS. Subsequently, Rorex as infornmed that he had been indicted and
that an arrest warrant soon would be issued. Rorex infornmed the
United States Marshals Service that he would surrender that day;

however, he then left Texas for Colorado, where he was |ater



apprehended. G ven this behavior, the district court did not err
in denying Rorex a reduction for acceptance of responsibility.

AFF| RMED.



