IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1749
Conf er ence Cal endar

LEROY HI CKS,

Pl ai ntiff-Appellant,
vVer sus
GARY D. UNELL, Attorney,

Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:93-CV-1136-R
~(March 22, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
The wit of habeas corpus is the appropriate federal renedy

for a state prisoner challenging the fact of confinenent.

Prei ser v. Rodriquez, 411 U S. 475, 484, 93 S.C. 1827, 36

L. Ed. 2d 439 (1973). An action under 42 U S. C. 8§ 1983 action is
the appropriate renedy for recovering damages for m streatnent or

for illegal adm nistrative procedures. R chardson v. Flem nq,

651 F.2d 366, 372 (5th Gr. 1981). To determ ne which renedy a

pri soner should pursue, the Court | ooks beyond the relief sought

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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to determ ne whether the claim if proved, would factually
underm ne or conflict with the state court conviction. |d. at
373. If the basis of the claimgoes to the constitutionality of
the conviction, a petition for habeas corpus relief is the
exclusive initial federal renmedy. |d.

Leroy Hicks contends that he was arrested w thout probable
cause and that his attorney, the prosecuting attorney, and the
judge conspired to maliciously prosecute and falsely inprison him
for a crime which he did not coonmt. Because H cks' conplaint
chal  enges the constitutionality and fact of his confinenent and
conviction, Hicks must exhaust his avail abl e habeas renedi es

before bringing his claimin a civil rights action. See Serio v.

Menbers of La. State Bd. of Pardons, 821 F.2d 1112, 1117 (5th

Cir. 1987). The district court's dism ssal wthout prejudice of
Hicks' 42 U.S.C. § 1983 action is AFFIRVED. | T IS FURTHER
ORDERED t hat Hi cks' requests for appoi ntnent of appellate counsel
and petition for default judgnent, discovery, and evidentiary

heari ng are DEN ED.



