IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1743
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

CARLOS ENRI QUE GUTI ERREZ- AMEZQUI TA,
a/ k/ a Roberto Lugo, Jr.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93-CR-28-A)

(ApriT 19, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Carl os Enrique Guiterrez-Amezquita
(GQuiterrez) was convicted by a jury of illegal re-entry into the
United States after deportation, in violation of 8 U S.C. 8§ 1326.

He appeals his conviction, contending that the evidence was

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



insufficient to support it. As our review of the record
denonstrates that it is not devoid of evidence pointing to his
identity or his guilt, we affirm
I
FACTS AND PROCEEDI NGS

Trial testinony denonstrated the follow ng chronol ogy of
events. "Carlos Enrique Gutierrez" applied for a Texas driver's
icense on June 12, 1986. He listed his date of birth as Novenber
26, 1961, and his place of birth as Guatemala. He indicated that
he had previously been issued a Texas identification card, nunber
08536273, and that a Texas driver's l|icense, nunber 09038022, had
been issued in that nanme as well. The governnent introduced
evidence that the Texas Departnent of Public Safety had in fact
i ssued a card, nunber 08536273, in that name, birth date Novenber
26, 1961, bearing CGutierrez's photograph.

In April 1988, Qutierrez applied for legalization under the
Imm gration Reform and Control Act of 1986. The application
i ndi cated that he was born in Guatemala on Novenber 26, 1961, and
was a citizen of that country. He was granted tenporary residence
on Decenber 3, 1988.

On January 30, 1989, CGutierrezsQunder the nane "Carl os Enri que
Gutierrez"sQwas convi cted of delivery of cocai ne and was sentenced
to five years of inprisonnent in the Texas Departnent of
Corrections (TDC). Wiile inprisoned in TDC, Gutierrez admttedsQ
during an interview with a special agent of the Immgration and

Naturalization Service (INS)sQthat he illegally entered the U S.



W thout inspection on February of 1981 at Del R o, Texas.
GQutierrez was then deported to Guatenmala on June 9, 1989. He has
not subsequently requested the perm ssion of the Attorney General
to re-enter the U S

On Decenber 6, 1990, Jessica Aminta Gutierrez was born in Fort
Wrth, Texas, to Jessica Lainfiesta and one Carlos Gutierrez. The
birth certificate reflects that "Carlos Qutierrez" was born
Novenber 26, 1961, in Guatenal a.

On Septenber 24, 1991, an individual applied for a passport
under the nanme of Robert Lugo, Jr. "Lugo" requested an i medi ate
i ssuance because he was schedul ed to depart the U S. for Guatenal a
wthin 72 hours. Lugo clained that he was born February 2, 1963,
in Brownsville, Texas. During anintervieww th Sylvia Eisele, the
Fraud Program Coordi nator for the U S. Departnent of State, Lugo
perspired profusely. The identification docunents Lugo presented
appeared to be newy issued and were of a type that is easy to
obtain. Consequently, no passport was issued.

Lugo again applied for a passport in Novenber 1992, providing
additional information in the formof a Texas driver's |icense and
a letter from Henphill Insurance Conpany. The letter had been
altered to reflect that Lugo had purchased insurance on his 1977
van in 1977, a date ten years earlier than the date on which the
i nsurance was actually purchased. |If the |letter were correct, Lugo
woul d have purchased insurance on his van when he was fourteen
years ol d. Lugo also presented a birth certificate which he

represented to be that of his father, Roberto Lugo Aguirre. But



the date of birth on that certificate did not match the dates on
Lugo's prior applications. Again, no passport was issued.

"Lugo" was arrested on February 18, 1993, at his residence,
| ocated at 1013 East Hammond, Fort Worth, Texas. Present was a
femal e child nanmed Jessica Amnta Qutierrez. Al so present was an
envel ope postmarked February 8, 1993, from the Fort Wrth Water
departnent addressed to Carlos E. Gutierrez at 1013 East Hammond.
Wat er departnent records indicated that Carlos Enrique Qutierrez
applied for water service at 1013 East Hammond on February 20,
1992. The application listed Jessica E. Castillo as Gutierrez's
spouse, and 09038022 as his driver's |license nunber. The
referenced |icense nunber matches the |icense issued to "Carlos
Enrique CGutierrez" which bears appellant CGutierrez's photograph.

After receiving 17 requests for copies of that birth
certificate, beginning about 1982, the state registrar of the
Bureau of Vital Statistics for the State of Texas stopped honori ng
requests for copies of the birth certificate of Robert Lugo, Jr.,
born February 2, 1963, in Brownsville, Texas. The Social Security
Adm ni stration i ssued an origi nal and six duplicates of card nunber
465-47-0544 in the nane of Roberto Lugo, Jr.

The fingerprints contained in (1) the penitentiary records
fromthe TDC on Carlos CQutierrez, (2) the warrant of deportation
for Carlos Enrique Qutierrez, (3) a fingerprint card taken of
"Roberto Lugo, Jr." during his 1992 passport application, and (4) a
fingerprint card taken of appellant Gutierrez when he was arrested

on February 18, 1993, were all taken fromthe sane individual.



A jury convicted GQGutierrez of illegal re-entry after
deportati on. The court sentenced Qutierrez to 120 nonths of
i nprisonnment and a two-year termof supervised release. Qutierrez
timely appeal ed.

I
ANALYSI S

CGutierrez contends that he is in fact Roberto Lugo, Jr. and
that he was born in Brownsville, Texas. He asserts that he used
the name "Carlos Enrique Cutierrez" as an alias when he was
arrested and processed through TDC. He argues that the evidence
was insufficient to convict him of illegal re-entry after
deportati on.

To establish illegal re-entry after deportation, the
gover nnent must prove that the defendant (1) was an alien at the
time of the alleged offense; (2) had previously been arrested and
deported fromthe United States; (3) was subsequently found to be
present unlawfully in the United States; and (4) had not received
consent of the Attorney Ceneral of the United States to apply for
re-admssion to this country since his previous deportation.
United States v. Cardenas-Alvarez, 987 F.2d 1129, 1131 (5th Grr.
1993).

Gutierrez did not nove for acquittal at the close of the
governnent's evidence; neither did he file such a notion at the
close of all the evidence. "In this circunstance, appellate review
islimted to determ ning whether there was a nmani fest m scarri age

of justice, that is, whether the record is “devoid of evidence



pointing to guilt.'"™ United States v. Daniel, 957 F.2d 162, 164

(5th Gr. 1992) (citation omtted).

Under the Daniel standard, the governnent's evidence is nore
than sufficient to establish that the appellant is Carlos Enrique
GQutierrez- Anezquita. The governnent showed that Carlos Enrique
GQutierrez- Anezquita was born in Guatemala and was an alien. The
governnent further proved that Carlos Enrique Gutierrez-Amezquita
had been arrested previously for delivery of cocaine and deported
to Guatemal a, and that he was, therefore, unlawfully present in the
United States. Last, the governnent denonstrated that Carlos
Enrique Qutierrez-Amezquita had not received the consent of the
Attorney General of the United States to apply for re-adm ssion
since his previous deportation. Accordingly, the record is not
devoi d of evidence pointing to his identity or to his guilt. Under
such circunstances, we wll not reverse a jury conviction for
i nsufficiency of evidence.

AFFI RVED.



