IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1740

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

VI CTOR DANI EL DELGADO- GUERRERO
and RODOLFO TENORI O HERNANDEZ,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas
(4:93-CR-32)

(April 17, 1995)
Bef ore GOLDBERG, * JOLLY, and WENER, Circuit Judges
E. GRADY JOLLY, Circuit Judge: ™
Alerted by the manager of a Laredo, Texas shi ppi ng conpany,
federal agents intercepted boxes containing seventy-nine kil ograns

of cocaine that were destined for a Fort Wrth address, replaced

“Judge Irving L. Goldberg was a nmenber of this panel when
counsel presented argunents to the court, but he died before the
opinion was witten and circulated. The case is therefore being
decided by a quorum 28 U S.C. § 46(d).

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



all but three kilograns with tel ephone books, reseal ed the boxes,
and made a controlled delivery. After they accepted delivery of
the boxes and cocai ne, the defendant-appellants Rodolfo Tenorio
Hernandez and Victor Daniel Delgado-CGuerrero were arrested,
indicted, and ultimately convicted by a jury of the substantive
of fense of possessing cocaine with the intent to distribute it and
conspiring to commt the substantive offense. Both appeal their
convi ctions and sentences. Finding noreversible error, we affirm
I

Tenori o Hernandez chal | enges the sufficiency of the evidence.
He also contends that the district court erred in denying his
nmotion to suppress the evidence and in refusing his request for a
jury instruction. He argues further that the district court erred
in basing his sentence upon all seventy-nine kilograns that were
shi pped i nstead of the three kilograns that were delivered to him
In his brief, Delgado-Cuerrero challenges only the sufficiency of
the evidence to support his convictions, but he incorporates by
reference Tenorio Hernandez's other argunents. Because the
argunents of the defendants are so closely related, we wll dea
with them together, when appropriate.

A

We consider first whether the evidence was sufficient to
support the convictions. The evidence reflects that the events
that are the basis for the charges in this case began in Laredo,

Texas, and ended with the arrest of the defendants in Fort Wrth.



The term nal manager of a Laredo shipping conpany contacted a
federal custons agent about three boxes that were addressed for
delivery to a person naned Fred Reyna at a Fort Worth address. The
manager had becone suspicious because the boxes identified the
shipper as a fictitious conpany that was the subject of an ongoi ng
narcotics investigation. Custons agents inspected the boxes,
called for a drug-sniffing dog and, after the dog alerted to al

t hree boxes, obtained warrants to search them |nside each box,
the agents found a padl ocked duffel bag that contai ned packages of
cocai ne. After notifying agents in Fort Worth, the agents reseal ed
the boxes and flewthemto Fort Worth to conplete the delivery. 1In
Fort Worth, the agents obtained a uniform and truck from the
shi ppi ng conpany, replaced the cocaine with tel ephone books (but
| eft one package of cocaine in each duffel bag) and reseal ed the
boxes. An agent disguised as a deliveryman attenpted to deliver
the boxes to the address on the shipping |abel, but no one was
home. The deliveryman tried again |later that sanme day, and again
no one was hone, but he was advi sed by radi o that soneone had j ust
attenpted to pick up the boxes fromthe shipper's Dallas |ocation.
A short while later, the defendants arrived at the address and,
after taking delivery of the boxes fromthe disguised agent, were
arrested. Additional evidence wll be referred to in succeeding

sections, as relevant.



(1)

As an initial matter, we reject Tenorio Hernandez's challenge to
the sufficiency of the evidence because it is based on a
m sappr ehensi on of the definition of the offense with which he was
charged and convicted. He admts that the evidence was sufficient
to convict himwth respect to the three kilograns that he and
Del gado- Guerrero actually received,! but urges that the evidence
was insufficient to convict him of the offenses with respect to
seventy-nine kilograns of cocaine (the anmount shipped). It is
wel | -settled, however, that quantity is not an elenent of the
of fenses charged but is relevant only in determ ning sentences.

United States v. Mirgan, 835 F.2d 79, 81 (5th CGr. 1987).

Accordingly, we find that Tenorio's challenge to the sufficiency of

t he evidence to support his convictions is neritless.?

1'n his brief, Tenorio Hernandez states: "Appellant denies
that the governnent proved the case against himas to 79 kil os,
albeit the evidence will sustain a conviction as to the three

kilos, and there was not sufficient evidence to prove that (1)
def endant had know edge that 79 kil ograns was involved (2) that he
possessed 79 kilograns of cocaine and (3) that he intended to
distribute 79 kil ograns of cocaine, although there was sufficient
evidence as to the three kilograns." (Enphasi s added.) As a
consequence, Tenori o Hernandez urges, "The conviction and sentence
should be revised as to the 79 kilos and nodified at best to
conformto the three kilos."

2For essentially the same reason, we reject Tenorio
Her nandez's argunent that the district court commtted reversible
error in refusing his request for a jury instruction that would
permt the jury to nake a finding of fact as to the anount of
cocai ne for which he was being convicted. The specific anount of
cocaine is not an essential elenent of the offenses charged. As a
consequence, it is not a matter for the jury, and the district
court did not commt reversible error in refusing the requested



(2)

Turning to Del gado-Guerrero, he argues that the evidence
adduced at trial establishes only that he had acconpani ed Tenorio
Her nandez from Mexico; that he was present when the boxes were
delivered and that he helped to handl e the boxes; that he tipped
the agent who posed as the deliveryman; and that his briefcase
contained the vehicle registration for a pickup truck with a fal se
conpartnent that was not easily detectable. In addition, Del gado-
CGuerrero admts that he gave an inconsistent statenent to agents
concerning how he traveled to Fort Wrth, but points to his
i mredi ate, unpronpted correction as an indication that it was an
honest m st ake. In short, Delgado-CGuerrero contends that the
evi dence est abli shes nothing nore than his association with Tenorio
Her nandez and his presence at the delivery. Because the evidence
does not establish that Delgado knew that the boxes contained

cocai ne, he argues, his conviction nust be reversed.

We disagree. It is not required that Del gado-Guerrero knew
that these particul ar boxes actually contained cocaine. |nstead,
we w Il reverse his convictiononly if we find that the governnent

has not produced evidence that would permt a rational trier of
fact, enploying its common know edge and common sense, to find from
the evidence that the governnent established beyond a reasonable

doubt that (1) an agreenent to violate the narcotics | aws existed

i nstruction.



bet ween Del gado- Guerrero and anot her persons, (2) Del gado-CGuerrero
knew of the conspiracy and intentionally joined it, and (3)
Del gado- Guerrero participated voluntarily in the conspiracy.

United States v. Lechuga, 888 F.2d 1472, 1476 (5th Cr. 1989) W

review the evidence and draw all reasonable inferences from the
evidence--including credibility choices--in the [light nost
favorable to upholding the verdict. 1d.

Havi ng thoroughly reviewed the record and considered the
argunents of the parties, we hold that the governnent introduced
evidence upon which a reasonable trier of fact could convict

Del gado- Guerrero. This case is not conparable to United States v.

Sacerio, in which this panel held that the evidence was
insufficient to support the convictions of either of the two
appeal i ng defendants because, although the «circunstances were
suspi ci ous, no evidence, either circunstantial or direct, showed
that either defendant knew that a rental car contai ned drugs. 952
F.2d 860, 864 (5th Gr. 1992). This case reflects additiona
evi dence--specifically, the evidence relating to the pickup truck
and the fact that the defendants traveled to Dallas to pick up the
boxes--upon which a trier of fact m ght reasonably infer Del gado-
CGuerrero's knowing and willing participation in a drug conspiracy.

First, the governnent introduced evidence that Del gado-
CGuerrero's briefcase contained the registration for a pickup truck
par ked out side the residence. The registration indicates the truck

isregistered to a Laredo resident. Arational trier of fact would



be entitled to infer from this evidence a connection between
Del gado- Guerrero and the truck.

The evi dence indicates al so that the pickup truck had a highly
sophi sticated hidden conpartnent for concealing drugs. Del gado-
CGuerrero argues that, because the conpartnent was not detectable to
the naked eye, it is not probative of his know edge or know ng
participation in the conspiracy. The inplication of his argunent
is that, wunless the conpartnment was obvious or wunless the
governnment can prove he knew of the conpartnent, he cannot be
charged with know edge of it. W reject this argunent. The
evi dence indicates that the pickup truck was regi stered i n soneone
el se's nane. The jury was entitled to use its conmmon sense and to
infer that the truck was specifically designed for drug trafficking
and that Del gado-CGuerrero would not have such a truck unless he
intended to use it in furtherance of the conspiracy.

Inaddition, testinony at trial reveal ed t hat Del gado- Guerrero
gave inconsistent statenents concerning how he traveled to Fort
Wrth. Initially, he told the agents that he had traveled to Fort
Worth by bus, but then i medi ately changed his story to say that he
and Tenori o Hernandez had driven together in a car. The jury m ght
have chosen to disbelieve both stories, however, and concl ude--
justifiably, in the |ight of the evidence--that Del gado-CGuerrero
and Tenori o Hernandez, traveling together, had brought the pickup
truck from Laredo to Fort Worth for further transport of the

cocai ne.



Finally, the evidence reflects that Delgado-CGuerrero and
Tenori o Hernandez travel ed together fromFort Worth to Dallas early
on the day of their arrest to attenpt to pick up the boxes fromthe
shi pper. The jury was entitled to infer from this fact that
Del gado- Guerrero and Tenori o Hernandez know ngly and voluntarily
acted in contravention of the federal drug | aws.

In sum in addition to the facts that he was present at the
drug delivery, that he helped in the unloading of the boxes that
cont ai ned the cocai ne, and that he ti pped the deliveryman, the jury
al so had before it the presence of the specially nodified drug-
conceal i ng pickup truck at the delivery scene, together with the
truck's connection with Laredo and the fact that the registration
for the truck was found in Del gado-CGuerrero's briefcase; and the
additional fact that Delgado-Guerrero and Tenorio Hernandez
travel ed together to Dallas in an attenpt to pick up the boxes from
t he shi pper. This evidence provides anple basis for a rationa
trier of fact to conclude beyond a reasonabl e doubt that Del gado-
Guerrero was a knowi ng and voluntary participant in the conspiracy.

(3)

For the above reasons, we find that the evidence was

sufficient to support the convictions of the defendants.
B

The defendants next contend that the district court commtted

reversible error when it denied Tenorio Hernandez's notion for an

evidentiary hearing and denied his notion to suppress certain



evidence. This argunent proceeds on the prem se that the warrant
supporting the search of the boxes in Laredo was defective and t hat
the search therefore violated his Fourth Anmendnent rights. Qur
precedent forecloses the possibility that the defendants have

standing to nmake this argunent, however: in United States v.

Pierce, we held that a defendant who is neither the sender nor the
addressee, nor the intended recipient, nor has asserted an

ownership interest in a package may contest a search of the

package. 959 F.2d 1297, 1303 (5th Gr.), cert. denied, @ US |,
113 S .. 621 (1992). This case presents essentially the sane
situation. Following Pierce, we reject this argunent.
C

Finally, the defendants chall enge their sentences, contending
that they are entitled to be sentenced with respect to the three
kil ograns of cocai ne that were actually delivered, not the seventy-
nine that were shipped. W disagree. The sentencing guidelines

requi re sentenci ng based on anmounts the defendants knew or shoul d

reasonably have foreseen. United States v. Puma, 937 F.2d 151, 160

(5th Gr. 1991), cert. denied, 502 U S. 1092 (1992). But for the

agents replacing seventy-six of the seventy-nine Kkilogranms of
cocaine with tel ephone books, the defendants woul d have received,
as aresult of their conspiracy, seventy-nine kil ograns of cocai ne.
Seventy-ni ne kilograns was therefore a foreseeabl e anount, and the

def endants were properly sentenced.



|1
W hold that the evidence is sufficient to support the
convictions of Tenorio Hernandez and Del gado- Guerrero, that they
were properly sentenced, and that the district court commtted no
reversible error in this case. The judgnent of the district court
is therefore

AFFI RMED.
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