IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1728

Summary Cal endar

ELECTRONI C DATA SYSTEMS CORPORATI ON,
Pl ai nti ff- Count er - Def endant - Appel | ant,
ver sus
LI FE 1 NSURANCE COMPANY OF CEORG A,
Def endant - Count er- Pl ai nti ff- Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:90-CV-1476-J)

(February 3, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM *
This appeal involves interpretation of a clause limting
liability for breach of contract. The parties stipulated the

anount of damages to be awarded if the limtations clause did not

apply. The district court found that an exception in the clause

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



obtained and awarded the Life Insurance Conpany of Georgia
$6, 000,000 with interest, as stipulated. W AFFIRM

El ectronic Data Systens Corporation contracted to provide a
conputer systemto the Life Insurance Conpany of CGeorgia. EDS' s
product woul d all owt he I nsurance Conpany to expand its operations.
When the date arrived for delivery, a dispute arose. The |Insurance
Conpany refused to conpensate EDS, claimng that the conputer
systemdid not conply with the contractual terns. EDS denied any
i nadequacy in its product and contended that the |Insurance Conpany
refused to test the system thereby breaching the contract. Wen
efforts to resolve the disagreenent failed, EDS fil ed suit agai nst
t he I nsurance Conpany.

The district court found that EDS nade a deliberate decision
not to satisfy the terns of contract, preferring to attend to ot her
projects that it expected to prove nore lucrative. Alimtation of
liability clause in the contract capped damages at $500, 000 except
for suits based on "performance or non-performance" caused by
"gross negligence or intentional conduct." The district court
concluded that EDS s intentional decision not to perform fell
wthin this exception. EDS argues on appeal that this exception
does not enconpass an intentional or grossly negligent breach of
contract but rather refers exclusively to tort liability. The
parties agree that Texas | aw applies.

Texas |l aw requires us to consider the | anguage of the contract

and the circunstances of its formation. See Hanssen v. Qantas

Airways Ltd., 904 F.2d 267, 269-70 (5th GCr. 1990). The




limtations clause is unanbiguous on its face. It does not limt
liability "due to" a party's "performance or non-performance of its
obligations" wunder the contract if such liability arises from
"gross negligence or intentional conduct” but does |limt liability
if it arises from"negligence." EDS intended not to perform The

exception therefore applies. See, e.q., Pagnan v. M ssissipp

River Gain Elevator, Inc., 700 F.2d 149, 151 (5th Cr. 1983)

(interpreting exception to limtation of liability in cases of
"W llful or gross[ly] negligent acts" as including deliberate acts
that result in breach of contract). This understandi ng conports
wth the contractual relationship between EDS and the Life
| nsurance Conpany.

The district court found that when the parties negotiated the
contract, the Insurance Conpany worried that EDS m ght abandon the
project. Wether EDS could attract a sufficient nunber of clients
to make i nvestnent in the conputer systemworthwhil e was uncl ear at
the time. The parties fashioned the exception to the limtations
clause to allay the Insurance Conpany's fears. The district court
found that EDS nevert hel ess deci ded that conpl eti on of the contract
was not in its best interest and so did not allocate the resources
necessary to fulfill its obligations under the contract. As EDS
del i berately breached, the limtations clause by its express terns

provi des no protection.



