IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1727

Summary Cal endar

IN THE MATTER OF THE SEARCH OF:
O fice Building Known as

d obal Fitness

4384- 4386 Sunbelt Drive

Addi son, Texas,

GARY ALLEN,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-59-M

(Novenber 9, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Gary Al len appeals fromthe district court's resolution of his
anended Fed. R Cim P. 41(e) notion for return of property seized
under a search warrant. Upon review of the parties' suppl enental
briefs on jurisdiction, we find the case noot.

Al l en's anmended notion sought the return of books, custoner

files, records, conputers, and conputer equi pnent so that he could

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conduct his business. By the tine the district court ruled on his
nmoti on, the governnment had provi ded or agreed to provide Allen with
copi es of those books, custoner files, and records that it had not
al ready returned. The court found that Allen's access to these
copies prevented irreparable harmto his business and rul ed that
the governnent need not return the originals that it still held.
The court did order the governnment to return the conputers and
conputer equipnment wthin twenty days. The governnent returned
t hem

Thus, everything that Allen sought to have returned has either
been returned to him or nade available to him He inplicitly
concedes that his case is now noot by declining to ask this court
to force the governnent to return anything nore to him Hi s appeal
instead requests a ruling that the district court erred in finding
that the seizure would not cause himirreparable injury.

Even if we did this, however, the result in this case would
not change. Allen does not intend to use our ruling to force the
governnent to return any property. Instead, his supplenental brief
on jurisdiction states that the "sole inportan[ce]" of this appeal
to himis to lay the foundation for his contenplated "civil suit
for damages resulting from the confiscation of his property.”
Because t he governnent has already returned Allen's property to his
satisfaction, the case is noot. W decline Allen's invitation to
revise the lower court's dicta for wuse in later [litigation.
Luckily for Allen, however, the judgnment below will have no res
judicata or precedential effect because we nust vacate it as nooted

on appeal . See United States v. Sarm ento-Rozo, 592 F.2d 1318,




1321 (5th Gr. 1979) (vacating judgnment bel ow when case becones
nmoot on appeal ); see also 13A Charles AL Wight & Arthur R Ml er,
Federal Practice and Procedure 8 3533.10, at 425 (1984).

Al l en al so conpl ai ns that the conputers and equi pnent that the
governnent returned to him are broken. Allen first raised the
issue below in a Fed. R Cv. P. 60(b) post-judgnent notion.
However, the present appeal challenges only the underlying
j udgnent . Al l en never anmended his notice of appeal to request
review of the district court's denial of his post-judgnent notion.
Wt hout such an appeal, we cannot consider his post-judgnent
argunent. Fed. R App. P. 4(a)(4). Fed. R App. P. 4(a) governs
procedures for appeals of Fed. R Crim P. 41(e) notions. See Hunt

v. U S. Departnent of Justice, 2 F.3d 96, 97 (5th Cr. 1993).

APPEAL DI SM SSED;, JUDGVENT VACATED.



