UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1725
Summary Cal endar

JEAN ABSTON, ET AL.,
Pl ai ntiffs-Appellees,
LI M TED FUND SUBCLASS,
Pl ai ntiffs-Appellees,
VERSUS
ROBERT LESLI E JOHNSON, ET AL.,

Def endant s,
VERSUS
ART B. CLIFTON,
formerly attorney for the C ass,
Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:90-CV-0194- H)

(July 15, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM !
Art B. difton, fornmerly class counsel ina RICOcivil action,
chal l enges the denial of his request for attorney's fees and

expenses. W AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

Clifton represented one of several plaintiff sub-classes in an
action filed in January 1990, to recover funds | ost in a fraudul ent
i nvestment schenme. I n October 1992, the district court requested
that he wthdraw fromrepresentation, after he was i ndicted on five
counts of, inter alia, noney |aundering, mail fraud, wre fraud,
and conspiracy involving m sappropriation of class funds. He was
convicted on all counts.

Before he was convicted, but after he had w thdrawn from

representation, Clifton filed an application for fees and expenses,

totalling approximtely $420, 000. See 18 U.S.C § 1964(c)
(authorizing recovery of treble damages, including reasonable
attorney's fees, in RICO actions). |In support of his request for

over $140, 000 i n expenses, Cifton submtted a hal f-page summary of
costs and expenses, listing anmounts paid for such general
categories as "EQU PMENT, REPAIRS, SERVICE, PRI NTING SUPPLIES
ETC. (Atty. - Rec.) ... [ $] 11, 665. 88". Simlarly, in lieu of
contenporaneous tine records to docunent requested fees, he
appended a list of the pleadings, notions, and other docunents he
had filed. He contended that he shoul d be conpensated based on a
per cent age of the approxi mately $2, 000, 000 common fund est abl i shed
for the benefit of his fornmer clients, see Boeing Co. v. Van
Genert, 444 U S. 472, 478-79, 100 S. C. 745, 749 (1980)
(di scussi ng "common fund" doctrine of cal cul ating attorney's fees),
rather than according to the hourly rate-based "l odestar" nethod

applied in this circuit. See Johnson v. GCeorgia H ghway Exp.,



Inc., 488 F.2d 714 (5th Cr. 1974) (enunerating factors to be
considered in determ ning conpensation under "lodestar" theory);
Copper Liquor, Inc. v. Adol ph Coors Co., 684 F.2d 1097 (5th GCr.
1982) (appl yi ng Johnson). 2

Clifton requested approxi mately 20%of the common fund, for an
award of approxi mately $400, 000. In the alternative, he stated
that he could "support an expendi ture of approximately 1,400 hours
of non-duplicative hours on this case, at $300. 00 per hour based on
the market place standard for this litigation, injustification for
t he award of $420, 000.00."

Wile difton's request was pending, the district court
entered final judgnent on February 19, 1993, pursuant to Fed. R
Cv. P. 54(b), adopting a proposed stipul ation of settlenent, and
directing that the common fund be di sbursed accordingly. Pursuant
to the final judgnent, the court directed that the attorney
appointed to represent difton's fornmer clients be awarded
approxi mately $60, 700 i n fees and rei nbursenent. The judgment did
not dispose of Clifton's request.

Cifton submtted additional docunmentation in support of his
request; as with the earlier request, however, those materials did
not contain contenporaneous tine records, or a detailed or specific
statenent as to hours worked, services perfornmed, or expenses

incurred. The district court denied the request in June 1993. 1In

2 I n suppl enental docunentationto his request, Cifton conceded
that this circuit follows the "lodestar" nethod of calculating
fees, but asserted that the percentage of recovery test should

apply.



so doing, it relied partly on Texas law, holding that, because
Cifton had wthdrawn after knowingly acting in a nmanner that
j eopardized his ability to practice law, he had abandoned his
clients and thus forfeited all right to conpensation. Also, the
court stated that, even had Cifton not been convicted, it was
"doubt ful whether the Court could award hi mthe requested fees and
expenses based on his Application”, because

[t] he twelve-factor "lodestar" analysis set forth
in Johnson v. Georgia H ghway Express, Inc., 488
F.2d 714 (5th Gr. 1974) and Copper Liquor, Inc. v.
Adol ph Coors Co., 684 F.2d 1087, 1092 (5th Cir.
1982) is still the nmethod of fee cal cul ation used
in the Fifth Grcuit. Longden v. Sunderman, 979
F.2d 1095, 1099 n.9 (5th Gr. 1992). The lack of
docunentation in M. Cifton's Application nmakes it
i nadequate for such an undert aki ng.

Additionally, when M. difton was retained,
he received a retainer fee in the anount of one
percent of each class nenber's investnent, for a
total of $44,085.12. See Application at 8. Wile
declining Special Counsel's request to order M.
Clifton to repay this noney, the Court notes that
he has not gone entirely w thout conpensation. He
has not shown hinself to be deserving of nore.

.
W review the district court's decision to deny attorney's

fees only for abuse of discretion.® E. g., Longden v. Sundernan,

3 Speci al counsel for the appellee subclass contends that this
appeal should be di sm ssed as noot, because, pursuant to the final
judgnent, all funds in the common fund registry fromwhich Cifton
seeks conpensation have been allocated, and nost have been
di sbursed. See Inre Sullivan Cent. Plaza, |, Ltd., 914 F.2d 731,
735 (5th Cr. 1990) (appeal is properly dismssed as noot where
appel l ate court |acks power to provide an effective renmedy should
it find in appellant's favor on nerits). Because we concl ude that
the district court properly denied Cifton's request, we need not
consi der whether any funds remaining in the common fund registry
could be used to satisfy a fee award.



979 F.2d 1095, 1100 (5th Gr. 1992) (quoting Copper Liqguor, 684
F.2d at 1092, 1094); WIlson v. Southwest Airlines, Inc., 880 F.2d
807, 812 (5th Cr. 1989). In the first instance, the district
court based its denial of the request on Texas |aw, however, it
also stated that Cdifton's request for fees and expenses did not
conport with the requirenents for docunentation set out in Johnson,
488 F.2d at 717-19.¢ As noted, difton did not subnmt
cont enporaneous, detailed records of hours spent, expenses
incurred, or services perforned. "The absence of any tinme records
to support the anmount denmanded al one would justify the district
court's discretionary denial of the request for conpensation from
the common fund." Longden, 979 F.2d at 1101 (citing Copper Liquor,
684 F.2d at 1094). And, the "fact that counsel normally does not
keep records, or maintains casual ones, or handles cases on a

contingent fee basis[,] does not excuse failure to observe good

For the sane reason, we need not reach whether attorney's fees
are properly recoverabl e under § 1964(c) where, as here, the action
is disposed of by settlenent, rather than by an award on the nerits
(issue of first inpressioninthis circuit). See Aetna Cas. & Sur.
Co. v. Liebowitz, 730 F.2d 905, 906 (2d G r. 1984) (holding that
RI COrecovery provisionin 8 1964 authorizes recovery of attorney's
fees only when "a plaintiff ... obtains a judgnent for damages on
the nerits", and not when the plaintiff recovers pursuant to pre-
trial settlenent).

4 Under Johnson, the "l odestar” is cal culated by nultiplyingthe
hours reasonably expended on the case by the prevailing hourly rate
charged in the community for simlar work. Copper Liquor, 684 F.2d

at 1092. The "lodestar" is then adjusted according to 12
additional factors set out in Johnson, 488 F.2d at 717-19,
i ncl udi ng: time and |abor required; novelty and difficulty of
i ssues; ampount of skill required; preclusion of other enploynent;

customary fee; whether fee 1is contingent or fixed; tine
limtations; anmount involved and results achieved; etc. Longden,
979 F.2d at 1099-1100 n. 10 (listing factors).
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busi ness practice when he seeks to have soneone other than the
acceding client pay for his services." Copper Liquor, 684 F.2d at
1094. In short, given difton's failure to provide it wth
adequat e docunentation, the district court acted "solidly within
its discretion" in denying his request. Longden, 979 F.2d at 1101.
L1l

For the foregoing reasons, the order denying attorney's fees

and expenses is

AFFI RVED.



