IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1710
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

RALPH M CHAEL LANFRANCA
a/ k/ a Joe Luca,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:93-CV-148-K (4:88-CR-54-K)
 (May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Ral ph Lanfranca argues, without citation, that the district
court decided his § 2255 notion prematurely because the court
received his notion to withdraw the 8§ 2255 notion on June 8th,
one day before it rendered its decision on the underlying notion.

Because there is no specific procedure described in the
Rul es Governing 8 2255 Proceedi ngs respecting voluntary
w t hdrawal of applications nade thereunder, Rule 12 of the Rules

Governing 8 2255 Proceedi ngs authorizes a district court to

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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"proceed in any | awful manner not inconsistent with these rules,
or any applicable statute,” and to apply either the Federal Rules
of Crimnal Procedure or the Federal Rules of Civil Procedure,
whi chever it deens nost appropriate, to such notions. Fed. R
Cv. P. 41(a)(1) provides for the voluntary dism ssal of a civi
action before service by the adverse party of an answer or of a
motion for summary judgnent. Rule 41(a)(1l). Thereafter, "an
action shall not be dismssed at the plaintiff's instance save
upon order of the court and upon such terns and conditions as the
court deens proper." Rule 41(a)(2). This Court reviews
di sm ssals on notions under Rule 41(a)(2) for abuse of

discretion. Kraner v. Butler, 845 F.2d 1291, 1294 (5th Cr.),

cert. denied, 488 U S. 865 (1988). To obtain a reversal the

def endant nust denonstrate "serious prejudice."” United States v.

Brito-Hernandez, 996 F.2d 80, 83 (5th G r. 1993) (internal

gquotations and citations omtted).

In Estep v. United States, 251 F.2d 579, 582 (5th Cr

1958), this Court determned that the district court did not
abuse its discretion in refusing to allow the withdrawal of a
8§ 2255 notion because the wthdrawal notion was nmade i medi ately

prior to the hearing on the 8§ 2255 application. See also Potts

v. Zant, 638 F.2d 727, 742 (5th Cr. Unit B) (petitioner my not
as a matter of right voluntarily wthdraw 8§ 2254 petition w thout
procedural prejudice at any tinme prior to the filing of

responsi ve pleadings), cert. denied, 454 U S. 877 (1981).

The record reflects that the district court received the

motion to withdraw on June 22nd, el even days after it ruled on
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the 8 2255 notion, and, accordingly, the wi thdrawal notion was
properly denied as noot; assum ng arguendo, that the June 8th
date is correct, the notion was filed (1) over three nonths after
the 8§ 2255 filing, (2) over one nonth after the Governnent
responded, and (3) only one day before the court ruled on the
nmoti on Lanfranca sought to withdraw. G ven the tardiness of the
filing, the district court's denial does not constitute an abuse
of its discretion, nor has Lanfranca denonstrated "serious
prejudice"; he is entitled to bring a second §8 2255 noti on,

al beit subject to possible dismssal pursuant to Rule 9(b) as an

abuse of the 8§ 2255 procedure. See Kraner, 845 F.2d at 1294-95

(district court's denial of notion to dismss § 2254 petition was
not an abuse of discretion even if petitioner were forced to
raise claimin federal habeas petition which may be subject to

di sm ssal for abuse of wit).

AFFI RVED.



