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PER CURI AM *

Nobl e Lee dark, proceeding pro se, sued Bedford Police
Oficer L.W Hawkins, alleging a civil rights violation under 42
US C § 1983 (1988). Clark |ater added Hurst Police Oficer
Stephen Ziegler as a defendant, but the district court granted

summary judgnent in Ziegler's favor based on the applicable statute

Local Rule 47.5.1 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



of limtations. After a bench trial, the court issued a take
not hi ng judgnent in favor of Hawkins. O ark appeals both rulings
against him?! W AFFI RM
I
Seven nonths after his arrest for theft, Clark filed a § 1983

civil rights conpl aint agai nst Hawkins, alleging excessive use of

force. The conplaint's recitation of facts refers to "another
police officer, presently unknown to [Clark]," but Cark did not
nanme the unknown officer as a defendant. During discovery, four

months after the conplaint was filed, Hawkins answered Cark's
interrogatories, and his answers identified Ziegler as a key
W t ness.

Over sixteen nonths after he filed his conplaint (and nore
than fourteen nonths after Hawkins' interrogatory answers), O ark
nmoved to add Ziegler as a defendant, claimng that Ziegler was the
"unknown officer" to whom Cark had referred in the statenent of
facts of his original conplaint. The district court granted the
motion, and Cark anmended his conplaint to add Ziegler several
weeks | ater.

Ziegler noved for sunmary judgnent, asserting that Cark's

action against himwas barred by the statute of limtations. The

. Bot h Hawki ns and Zi egler assert that this Court does
not have jurisdiction because Clark filed his brief after the
date appointed by the court. However, Cark filed his brief in
conpliance with this Court's order granting himan additional
thirty days to file.
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magi strate? agreed and granted Ziegler's notion. After a bench
trial, the magistrate found in Hawkins' favor and entered a take
not hi ng judgnent agai nst d ark. Cl ark now appeals, listing the
follow ng itens as appeal abl e i ssues: 1) the nagi strate erroneously
failed to take his original conplaint as true, 2) the nagistrate
erroneously granted Ziegler's sunmary judgnent based on the statute
of limtations, 3) the magistrate i nproperly overrul ed the district
judge by granting the sunmary judgnent based on the statute of
limtations after the district judge had granted |eave to add
Ziegler, and 4) the magistrate erroneously held Cark, as a pro se
plaintiff, to the sanme drafting standards as |icensed attorneys.
Because C ark has failed to appeal properly any issues concerning
the judgnent in favor of Hawkins,® we confine our discussion and

review to Cark's appeal of the grant of summary judgnment to

2 Upon agreenent of the parties, the district court
entered an order, in accordance with 28 U S.C. 8§ 636(c) (1988),
referring the case to a magistrate judge for all further
proceedi ngs and entry of final judgnent, with any appeal to be
taken to this Court.

3 Clark did not brief or argue the first, third, and
fourth issues. " Although [this Court] liberally construe[s] the
briefs of pro se appellants, we also require that argunents nust
be briefed to be preserved.'" Yohey v. Collins, 985 F.2d 222,
225 (5th Gr. 1993) (quoting Price v. Digital Equip. Corp., 846
F.2d 1026, 1028 (5th Cir. 1988). Therefore, even a pro se
appel l ant "abandon[s] [his] argunents by failing to argue themin
the body of his brief." 1d. at 224-25. W hold that d ark has
abandoned the issues he failed to brief or argue, and we do not
address themon the nerits.

Cl ark al so advanced several new issues in his reply brief
pertaining to the district court's alleged failure to subpoena
W tnesses and refusal to allow O ark's inpeachnent of Hawkins.
This Court has repeatedly declined to address issues first raised
inareply brief. See, e.g., Yohey, 985 F.2d at 225 (court w |
not consider issues newly raised in reply brief). Accordingly,
we do not review the new issues raised in Cark's reply brief.
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Zi egler.
I

Clark argues that the district court erred in granting
Ziegler's notion for summary judgnent based on the statute of
limtations. "Sunmmary judgnent is reviewed de novo, under the sane
standards the district court applies to determ ne whet her summary
judgnent is appropriate.” Voi nche v. Federal Bureau of
| nvestigation, 999 F. 2d 962, 963 (5th Cr. 1993). Sunmary judgnent
is proper when all the evidence viewed in the |light nost favorable
to the non-novant shows that "there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R GCv. P. 56(c). |If the noving party
carries its burden of showing that there is no genuine issue of
material fact, the burden shifts to the non-novant to introduce
specific facts or produce evidence that shows the existence of a
genui ne issue of fact that prevents the grant of sunmary judgnent
in the novant's favor. Fed. R Cv. P. 56(e); see also Celotex
Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. O. 2548, 2552, 91
L. Ed. 2d 265 (1986) (mandating grant of summary judgnent agai nst
party with burden of proof at trial when, after tinme for discovery
and upon notion, party fails to establish an elenent essential to
its case); Caldas & Sons, Inc. v. WIlingham 17 F.3d 123, 126 (5th
Cr. 1994) (forcing non-novant to cone forward wth conpetent
summary judgnent evidence sufficient to establish a genuine issue
of material fact after novant has carried his burden of proof).

Congress has not provided a statute of limtations in 8§ 1983
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cases; therefore, federal courts borrow the forumstate's genera
personal injury limtations period. See Omens v. Ckure, 488 U. S.
235, 249-50, 109 S. C. 573, 581-82, 102 L. Ed. 2d 594 (1989)
(equating 8 1983 clainms with personal injury actions because both
remedy injuries to personal rights). In Texas, the pertinent
limtation period is two years from the day the cause of action
accrues. See Tex. Cv. Prac. & Rem Code Ann. 8§ 16.003(a) (Vernon
1986) ("A person nmust bring suit for . . . personal injury .
not later than two years after the day the cause of action
accrues."); see also Rodriguez v. Holnes, 963 F.2d 799, 803 (5th
Cr. 1992) (borrowing two-year statute of limtations from Texas
law for 8§ 1983 case). Cark acknow edges that the alleged injury
underlying his suit occurred when he was arrested by Oficers
Hawki ns and Ziegler. However, Clark did not join Ziegler as a
defendant wuntil 26 nonths later, after the two-year statute of
limtations had expired.

Clark contends that even if the statute of limtations had
expired, his anmendnent namng Ziegler "relates back”™ to his
original conplaint. Two options under Federal Rule of GCvil

Procedure 15(c)* provides that an anendnent to a pleading "rel ates

4 Rul e 15(c) permts the relation back of anmendnents
when:

(1) relation back is permtted by the |aw
that provides the statute of |imtations
applicable to the action, or

(2) the claimor defense asserted in the
anended pl eadi ng arose out of the conduct,
transaction, or occurrence set forth or
attenpted to be set forth in the origina
pl eadi ng, or
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back" to the original pleading, potentially apply to this case.?®
First, an anmendnent relates back if the law providing the statute
of limtations applicable to the action permts it. Fed. R Cv.
P. 15(c)(1). The advisory conmttee notes acconpanying the 1991
anendnent to Rule 15(c)(1) explain that if the forumproviding the
statute of limtations "affords a nore forgiving principle of
relation back than the one provided in th[e] rule,” the state rule
shoul d be used to save the anendnent. Fed. R Cv. P. 15 advisory
commttee's note (1991 anendnent). However, Texas |aw does not
permt relation back of an anendnent when, as here, the plaintiff
attenpts to add a new party after the expiration of the statute of
limtations. Kirkpatrick v. Harris, 716 S.W2d 124, 125 (Tex.
App.))Dal l as 1986, no wit).

Second, under Rule 15(c)(3) an anendnent that changes the
party nanmed in the original conplaint relates back if (a) the new

claimarose fromthe sane transaction or occurrence alleged in the

(3) the amendnent changes the party or the
nam ng of the party against whoma claimis
asserted if the foregoing provision (2) is
satisfied and, within the period provided by
Rule 4(m for service of the sumobns and
conplaint, the party to be brought in by
anendnent (A) has received such notice of the
institution of the action that the party wll
not be prejudiced in maintaining a defense on
the nerits, and (B) knew or shoul d have known
that, but for a m stake concerning the
identity of the proper party, the action
woul d have been brought agai nst the party.

Fed. R CGv. P. 15(c).

5 Rul e 15(c)(2) addresses only new clainms or defenses and
not the addition of new parties.
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initial pleading, and (b) the new party to be brought in by
amendnent, during the 120 day period provided in Rule 4(m,®% (i)
had notice of the claimagainst him and (ii) knew or shoul d have
known that, except for a mstake concerning the identity of the
proper party, he would have originally been naned as defendant.
Fed. R Cv. P. 15(c)(3); see also Skoczylas v. Federal Bureau of
Prisons, 961 F.2d 543, 545 (5th Gr. 1992) (requiring notice to
i ntended defendant within 120 days of the filing of the conplaint).
Assum ng, arguendo, that 15(c)(3) applies to dark's anendnent,’
his addition of Ziegler does not relate back to his original

conplaint. Ziegler testified by affidavit that he had no know edge

6 Rule 4(m) provides a tine limt for service of process on a
defendant. Fed. R Cv. P. 4(n.

7 This Court has not addressed the question of whether Rule 15(c)(3)
enconpasses nore than only amendnments correcting mstakes in the origina
conplaint. It is unclear fromthe text of the rule whether an actual m stake

nmust exist in the original pleading or if the failure to nane a potenti al
defendant is sufficient to bring an amendnent within 15(c)(3)'s scope. Most
courts require a plaintiff to have m stakenly naned the defendant before an
amendrment changi ng the nanme of the defendant can relate back to a tinely

pl eading. See, e.g., Rylewicz v. Beaton Services, Ltd., 888 F.2d 1175, 1181
(7th. Gr. 1989) (prohibiting relation back when plaintiff |acked know edge of
prospective defendant's identity); Anderson v. Deere & Co., 852 F.2d 1244,
1248 (10th G r. 1988) (requiring actual mistake within limtations period

bef ore anendnent can relate back to earlier pleading); Kilkenny v. Arco
Marine, Inc., 800 F.2d 853, 857-58 (9th Cir. 1986) (holding that while Rule
15(c)(3) is designed to protect plaintiffs who mi stakenly name a defendant, it
is not intended to assist one who fails to act pronptly after being notified
of a potential defendant), cert. denied, 480 U.S. 934, 107 S. . 1575, 94 L
Ed. 2d 766 (1987); Wandrey v. Service Business Forms, Inc., 762 F. Supp. 299,
302 (D. Kan. 1991) (purposefully onmtting defendants known to plaintiff does
not constitute mstake within the definition of rule); Manildra MIling Corp
v. Qgilvie MIls, Inc., 746 F. Supp. 40, 42-43 (D. Kan. 1990) (failing to sue
one of two possible defendants because of mi sgivings about that person's
liability is not a "m stake concerning the identity of the proper party");
Harris v. E.F. Hauserman Co., 575 F. Supp. 749, 752-53 (N.D. Onio 1983)
(finding that conscious choice not to sue one of two known parties is not a
Rul e 15(c) mistake). But see Advanced Power Systenms, Inc. v. Hi-Tech Systens,
Inc., 801 F. Supp. 1450, 1457 (E.D. Pa. 1992) (finding "m stake" whenever the
party makes an error in legal judgment or in formby failing to join a
particular party, and permtting relation back if added party recei ved proper
notice). W do not resolve this conflict here, however, because we hold that
C ark's amendnent does not rel ate back under 15(c)(3). See infra p.7-8.
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of Cark's claimagainst himuntil he was served with a summons
more than 15 nonths after the Rule 4(m period for notice and
service had expired. Ziegler's affidavit al so shows that he had no
reason to acquire any know edge, actual or constructive, that he
woul d be added as a defendant because he and Hawki ns worked for
different police departnents and were represented by different
counsel . Consequently, Ziegler presented evidence sufficient to
show that no "genuine issue of material fact" existed, and the
burden shifted to Clark to show a material fact in controversy.
In his response to Ziegler's notion for sunmmary judgnent,
Clark did not claimthat Ziegler had actual notice of the suit.
I nstead, he sought to inpute Hawkins' knowl edge to Ziegler.
Referring to Hawkins' interrogatory answers, C ark contends that
because Hawki ns nanmed Ziegler as a key w tness, Z egler nust have
known as of the date of the interrogatory answers that he woul d
have originally been naned as a defendant if Clark had known his
nanme. W see no reason to inpute Hawki ns' know edge to Ziegler.
That Hawki ns knew that Ziegler was the other officer involved in
Clark's arrest does not nean that Zi egler knew or shoul d have known
that he mght be naned as a defendant. Therefore, Cdark has
presented no conpetent summary judgnent evi dence that Ziegler knew
or shoul d have known of the claimagainst hi munder Rule 15(c)(3).
As C ark's anmendnent does not relate back to his original § 1983

conplaint, it was tine-barred. Consequently, the nagistrate



properly granted Ziegler's notion for sunmary judgnent.?
111

For the foregoing reasons, we AFFIRM

8 Clark also contends that his notion to anmend adding Ziegler as a
def endant conplied with the district judge's scheduling order. W have found
no authority to support the conclusion that conpliance with a scheduling order
i mmuni zes an anmendnent against a statute of Iimtations defense.
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