IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 93-1697
Summary Cal endar

SN
CLYDE WAYNE STUART,
Pl ai ntiff-Appellant,

ver sus

LAVWRENCE BRUM_EY, Detecti ve,
ET AL.,

Def endant s- Appel | ees.

S$3333333333111333))))))))Q

Appeal fromthe United States District Court for the
Northern District of Texas
(3:93 Cv 0221 R

S))))))))))))))))))))))))Q
(January 13, 94)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
PER CURI AM

Clyde Stuart argues that the district court abused its
discretionin failing to determ ne that there was "good cause" for
his failure to make service within 120 days of filing his

conplaint. If service is not nmade upon a defendant within 120 days

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



after the filing of a conplaint, the action nust be dism ssed if
the party on whose behalf service is required "cannot show good
cause why such service was not nmade within that period." Fed. R
Cv. P. 4()). "To establish good cause, a |litigant nust

denonstrate 'at least as nuch as would be required to show

excusable neglect, as to which sinple inadvertence . . . or

i gnorance of the rules usually does not suffice. Systens Signs
Supplies v. U S. Dept. of Justice, Washington, D.C , 903 F. 2d 1011
1013 (5th Cir. 1990) (citation omtted). The claimnt nust also
make "a showi ng of good faith and establish sone reasonabl e basis
for nonconpliance within the tinme specified.” ld. (internal
gquotations and citations omtted). The standard of reviewis abuse
of discretion. Id.

Li berally construed, Stuart's objections constitute a notion
under Fed. R GCv. P. 6(b) for an extension of tinme to nake
servi ce. See Cooper v. Sheriff, Lubbock County, Tex., 929 F.2d
1078, 1081 (5th Gr. 1991) (pro se pleadings are entitled to
i beral construction). Stuart's objections to the magistrate
judge's report indicate that he may well have acted in good faith
and diligently attenpted to obtain the identity and addresses of
the officers allegedly involved in the incident to obtain service
on them Stuart, a prison inmte, was proceeding pro se.

| n appropriate circunstances, a prison inmate may have a ri ght
to conduct discovery to obtain the identities of defendants accused
of civil rights violations, especially when it is likely that the

information is readily ascertainable. Mirphy v. Kellar, 950 F.2d



290, 293 (5th Gr. 1992) (case remanded to provide plaintiff
prisoner with the opportunity to obtain duty rosters and personnel
records to determne identity of his attackers). Courts have al so
assisted plaintiffs in obtaining service in certaininstances. See
Bi vens v. Six Unknown Named Agents of Federal Bureau of Narcotics,
403 U. S. 388, 390 n.2, 91 S.C. 1999, 29 L.Ed.2d 619 (1971) (when
agents were not naned in the conplaint, district court ordered
service of the conplaint on "those federal agents who it is
i ndi cated by the records of the United States Attorney partici pated
inthe . . . arrest of [petitioner]."); Maclin v. Paul son, 627 F. 2d
83, 87 (7th Cr. 1980) (pro se plaintiff need not nane the
defendants wuntil he can identify the responsible parties by
di scovery or with the assistance of the court).

The district court abused its discretionin failing to address
Stuart's Rule 6(b) notion and by failing to rule explicitly on
whet her Stuart's conduct constituted "good cause" for failing to
make service within 120 days of filing the conplaint.

The district court also abused its discretion in failing to
address Stuart's notion for appointnment of counsel. Fol | ow ng
remand, the district court should consider whether Stuart requires
t he assi stance of counsel in prosecuting the remai nder of the case.
See Murphy, 950 F.2d at 293 n.14 (because the plaintiff is a
prisoner attenpting to discover the identity of prison officials
and because conpetent discovery would assist the court in
determ ni ng whether the claimhas nerit, the district court should

reconsider the plaintiff's notion for appoi ntnment of counsel). 1In



maki ng this determ nation, the district court should al so consi der
1) the type and conplexity of the case; 2) the plaintiff's ability
adequately to present and investigate the case; 3) the presence of
conflicting evidence which will require skill in the presentation
of evidence and cross-exam nation; and 4) the |ikelihood that an
appoi ntnment will assist the court and the parties in obtaining a
speedy and just determ nation. |d.

The judgnent of the district court is VACATED and the action
i's REMANDED for further proceedings.

VACATED and REMANDED



