IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1694

Summary Cal endar

JI MW GARCI A,

Pl ai ntiff-Appellant,
V.
ASSI STANT WARDEN SANDERS,

ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA 92 CV 58)

(April 28, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Jinmmy Garcia appeals the district court's dismssal of his
conpl ai nt, brought pursuant to 42 U S.C. § 1983, as frivol ous.
We affirmthe judgnent of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Jinmmy Garcia, currently a Texas state prisoner at the
Clement Unit of the Texas Departnent of Crimnal Justice, filed a
8§ 1983 pro se conpl ai nt agai nst Assistant Wardens Darwi n Sanders
and Smth, Regional D rector Mchael More, Drs. Tinothy Revel
and Steve El ston, Captains Jimmy Lawson and Robert Harrell, and
Correctional Oficer Kelvin Dowen. He alleged that he had
recei ved del ayed and i nadequate nedical treatnent, been forced to
perform work which aggravated his nedical condition, and been
deni ed access to the law library and to the courts.

Garcia's notion to proceed in forma pauperis pursuant to 28
US C 8§ 1915(a) was granted. The magistrate judge denied
Garcia's notion for appointnent of counsel. The nagistrate judge
filed a Report and Recommendati on and a Suppl enental Report and
Recomendati on recomendi ng that Garcia's conplaint be dismssed
as frivolous. The district court adopted the nagistrate's
recommendati on and di sm ssed Garcia' s conplaint wthout
prej udice.?

1.

An in forma pauperis conplaint is "frivolous" within the

meani ng of 8§ 1915(d) if "it |lacks an arguable basis in either |aw

or fact." Neitzke v. WIllians, 490 U S. 319, 325 (1989). The

Suprene Court has determ ned that pursuant to 8§ 1915(d), a

federal court has "not only the authority to dismss a claim

! The judgnent dismssing Garcia's conplaint does not state
whet her the dismssal is with or without prejudice. W have held
that when a 8§ 1915(d) dism ssal is silent, we will presune that
the dismssal is without prejudice. Gaves v. Hanpton, 1 F.3d
315, 319 (5th GCr. 1993).




based on an indisputably neritless |legal theory, but also the
unusual power to pierce the veil of the conplaint's factual

all egations and dism ss those cl ai ns whose factual contentions
are clearly baseless.” 1d. at 327.

The Court has enphasi zed that "legal frivolousness" wthin
the framework of 8 1915(d) "refers to a nore limted set of
clains than does Rule 12(b)(6)" of the Federal Rules of G vil
Procedure, which governs the dism ssal of a conplaint for failure
to state a claim 1d. at 329. A conplaint is not automatically
frivolous in the context of 8 1915(d) because it fails to state a
claim id. at 331, and thus should be dismssed only inlimted
circunstances. However, the Court has explained that a conpl aint
woul d be legally frivolous if the plaintiff alleges "clains of
infringenment of a legal interest which clearly does not exist" or
"clains against which it is clear that the defendants are i mmune
fromsuit." 1d. at 327

The Court has also nmade it clear that a conplaint should be

di sm ssed as "factually frivolous"” under 8§ 1915(d) if the facts

alleged are "fanciful,"” "fantastic," "delusional," or "clearly

basel ess.” Denton v. Hernandez, 112 S. C. 1728, 1733 (1992).

As those terns suggest, the Court explained, "a finding of
factual frivolousness is appropriate when the facts alleged rise

to the level of the irrational or the wholly incredible," but not
sinply because the alleged facts are deened unlikely. Id.
We review 8§ 1915(d) dism ssals for an abuse of discretion

because a determ nation of frivol ousness--whether |egal or



factual--is a discretionary one. 1d. at 1734; Moore v. Mbus,

976 F.2d 268, 270 (5th Cr. 1992). Factors we consider on
review, anong others, are whether (1) the plaintiff is proceeding
pro se, (2) the court inappropriately resolved genui ne i ssues of
di sputed fact, (3) the court applied erroneous |egal concl usions,
(4) the court has provided an adequate statenent of reasons for
dism ssal which facilitates intelligent appellate review, and (5)
the dismssal was with or without prejudice. Denton, 112 S. O
at 1734; Moore, 976 F.2d at 270.

L1l

A. Del ayed and | nadequate Medi cal Treat ment

For a prisoner to set forth a claimfor relief under § 1983
for denial of medical treatnent, he nmust show that care was
deni ed or delayed and that this denial or delay constituted
deli berate indifference to his serious nedical needs. See

Witley v. Albers, 475 U. S. 312, 319-20 (1986); Estelle v.

Ganble, 429 U. S. 97, 104-05 (1976). Deliberate indifference is a
| egal concl usion which nust rest on facts evincing wanton action

on the part of the defendant. MWalker v. Butler, 967 F.2d 176,

178 (5th Cr. 1992). Negligent nedical care does not constitute
a valid 8 1983 claim Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th

CGr. 1993).

Garcia alleged that he conplained of pain in the | ower right
side of his chest to a correctional officer early in the norning
on August 2, 1991. About an hour and a half later, Garcia was

exam ned by unnaned nedi cal personnel who disregarded his



conpl ai nts about the pain. On the evening of August 6, 1991,
Garci a agai n conpl ai ned about chest pain. Garcia went to the
infirmary, and he was issued a pass to see Dr. Elston early the
next norni ng.

On August 7, 1991, Dr. Elston exam ned Garcia with a
st et hoscope, and he found no condition warranting nedical
attention. Garcia requested Dr. Elston to take an x-ray of his
chest, but Dr. Elston refused the procedure. Dr. Elston told
Garcia that he would prescri be sone pain nedication, but Garcia
never received the nedication. That sanme day, Garcia told his
field boss, Dow en, that he would not be able to work because of
his chest pain. Dowl en threatened Garcia with disciplinary
action if he did not go to work. Garcia then conplained to
Harrell, who was in charge of Dowl en, and he also told Garcia to
go to work.

On August 15, 1991, Garcia had an appointnent with Dr.
Revell. Dr. Revell ordered an x-ray of Garcia's chest and
di scovered that Garcia had a fractured rib. Dr. Revell then
ordered Garcia a rib belt and gave hima thirty pound lifting
restriction for thirty days. Garcia was given a nedical pass.
Because Garcia was not taken off his hard | abor field force
squad, he went back to the infirmary the next day and conpl ai ned
t hat he could not continue his work related duties. The
infirmary personnel infornmed Dr. Revell of Garcia' s conplaint;
Dr. Revell told Garcia to go back to work. Garcia returned to

the infirmary on August 20, 21, 26, and 27 to conpl ain about his



wor k assi gnnment and each tine infirmary personnel refused to
change Garcia's job restriction.

On August 7, 1991, Garcia filed a grievance conpl ai ni ng of
Dr. Elston's treatnent. Sanders returned the grievance w thout
expressing concern over Garcia's conplaints. Garcia appeal ed,
but he received no satisfaction.

On August 21, 1991, Garcia was punished for failing to
report to work on August 7, 1991. Lawson was the hearing
officer. Lawson disregarded Garcia's contention that he should
have been excused from work because he had been at the infirmary
due to his injury. Lawson inposed a punishnent of thirty days
| ost privileges, thirty days special cell restriction, thirty
days |l oss of property, and thirty days comm ssary restriction.
Garci a unsuccessful ly appeal ed t he deci sion.

The magi strate judge dism ssed Garcia's cl ains concerning
hi s nedi cal treatnent because his allegations alleged nothing
nmore than negligence on the parts of Drs. Revell and Elston. The
magi strate also determned that Garcia's allegations that other
correctional officers required himto performwork which greatly
i ncreased his pain should al so be dism ssed because those
all egations did not denonstrate that the defendants were
deliberately indifferent to Garcia's condition. The magistrate
judge stated that "[t]here is nothing to indicate that prison
officers did not abide by the restrictions that were prescri bed
by Dr. Revell."

1. Def endants Drs. Revell and El ston



Garcia alleged that Dr. Elston m sdiagnosed his condition
and that Dr. Revell underestimted the seriousness of his injury.
He al so contended that the defendants should have known or
foreseen that hard | abor woul d aggravate his nedical condition.
Garcia also alleged that Dr. Elston prescribed pain nedication
whi ch he never received.

We agree with the district court's determ nation that
Garcia's conplaints do not reveal any condition which evinces an
intentional indifference to a serious nedical need. At nost,
Garcia has alleged that the doctors were negligent in not
diagnosing his rib injury sooner. |In relation to the pain
medi cation which was never given to him (Garcia alleges that Dr.
Elston initially prescribed "Ibuprofen 800 ng. TID X 21 days"),
we do not believe that Garcia has all eged intentional
indifference to a serious nedical need; Garcia also stated in his
objections to the magi strate's report and recommendation that Dr.
El ston |l ater changed his mnd in prescribing the pain nedication
because he believed that Garcia was trying to be renoved from
working on the field force squad by exaggerating his pain.

2. Defendants Captains Jimy Lawson, Robert Harrell, and
Correctional Oficer Kelvin Dow en.

Garcia al so conplains that prison officials inflicted cruel
and unusual puni shnment because they forced himto do work which
woul d aggravate his injury. Because Garcia does not allege that
the work that he was required to do was violative of the Eighth

Amendnent, the defendants are liable only if they knew that the



wor k woul d significantly aggravate Garcia's serious nedical
ailment. However, Garcia does not allege that prison officials
purposely violated the work restrictions which Dr. Revell placed
on him H's argunent is based on a personal belief that his
injury required himto be excused entirely fromhis work
assignnent. Therefore, we do not believe that the district court
erred in dismssing these clains.

Garcia further contends on appeal that he was wongly
disciplined for refusing to work because he had a valid excuse
for not working. Corrections officers cannot be faulted for
requiring Garcia to work because prison nedi cal personnel
concl uded that he could work. Therefore, this claimis also
frivol ous.

3. Defendants Assistant Wardens Darwin Sanders and Smth, and
Regi onal Director M chael Moore

Garcia al so argues that Assistant Wardens Darwi n Sanders and
Smth, and Regional Director Mchael More should be held
accountable for the wongful acts of their subordinates. "Under
section 1983, supervisory officials are not liable for the
actions of subordinates on any theory of vicarious liability."

Thonpkins v. Belt, 828 F.2d 298, 303 (5th Gr. 1987). Liability

exists only if the supervisor is personally involved in the
constitutional deprivation or there is a causal connection

bet ween the supervisor's conduct and the violation. Garcia has
not alleged any facts fromwhich it can be concluded that any

def endant supervisors were personally involved in a



constitutional deprivation or that their actions were causally
connected with a constitutional violation conmtted by a

subordi nate. Thus, the district court did not err in dismssing
t hese cl ai ns.

B. Denial of access to law library and del ay of mai

Garcia al so asserts that the district court should have
considered his clains that his rights under the First and
Fourteenth Anendnents were violated by prison personnel.
Specifically, he asserts that he was denied access to the prison
unit's law library and that prison officials delayed the delivery
of his legal mail in response to his filing of grievances and
preparing a civil rights conplaint. He alleges that the
w t hhol ding of his mail was so excessive as to constitute a
violation of his First and Fourteenth Anendnent rights.

Al t hough the magi strate judge noted that Garcia had included
a claimconcerning access to the law library and to the courts in
both his original and anended conpl aints, the nagi strate judge
did not discuss those clains because Garcia had not nanmed any
def endants. Wen prison authorities intentionally delay an
inmate's legal mail, the inmate may have a cause of action under
§ 1983 for interference with his access to the courts if he was

prejudiced as a result of any delay. Jackson v. Procunier, 789

F.2d 307, 311 (5th Gr. 1986). Garcia has not alleged that he
was prejudiced as a result of any delay. Nor has he alleged that
he was prejudi ced because he was denied access to the | aw

library. Therefore, the district court did not err in dismssing



Garcia's clains for delay of his legal mail or for denial of
access to the law library.

C. Appoi nt nent of counsel

Garcia also alleges that the district court erred in denying
his notion for appoi ntnent of counsel. The district court was
not required to appoint counsel for an indigent party asserting a

8§ 1983 case. U ner v. Chancellor, 691 F.2d 209, 212 (5th Cr

1982). We will not reverse a district court's decision denying
t he appoi nt nent of counsel unless the court has abused its
discretion. 1d. at 213. Anong the factors used to determ ne
whet her the court abused its discretion are (1) the type and
conplexity of the case, (2) whether the indigent was capabl e of
adequately presenting the case, (3) whether the indigent was in
the position to investigate the case adequately, and (4) whether
the evidence would consist in large part of conflicting testinony
requiring skill in the presentation of evidence and in cross-
exam nation. |d. The magistrate judge denied Garcia' s notion
for appoi ntnent of counsel because Garcia had not shown any
inability to set forth his clains or any extraordi nary
ci rcunst ances which would justify the appoi ntnent of counsel. W
conclude that the court below did not abuse its discretion in
denying Garcia's notion for appointnent of counsel.
| V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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