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Mtchell Ray Leonard appeals the district court's denial of
his notion to vacate, set aside or correct sentence, pursuant to 28
US C 8§ 2255 (1988). Finding no error, we affirm

In May 1988, authorities searched Leonard's residence and
seized eleven firearms. Before the search, Leonard had been

convicted of committing three felonies.! Leonard pleaded guilty to

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.

! Leonard had been convicted twi ce of burglary of a habitation to
whi ch he was sentenced to five years of inprisonnent each tine. He was also
convi cted of burglary of a building to which he was sentenced to not |ess than



two counts of felony possession of a firearmin violation of 18
US C 8922(g)(1)(1988), and was sentenced to two concurrent five-
year terns of inprisonnent. Leonard subsequently filed a § 2255
nmotion to vacate, set aside or correct sentence. The nagistrate
judge, wi thout an evidentiary hearing, recomended that Leonard's
nmoti on be di sm ssed. The district court adopted the nmagistrate
judge's recommendation and dism ssed the notion with prejudice.
Leonard filed a tinely notice of appeal.

Leonard contends that the district court erred in denying his
8§ 2255 notion because he was not subject to conviction under
8 922(9g)(1). Inreviewing the denial of a 8§ 2255 notion, we revi ew
the district court's findings of fact for clear error. United
States v. G pson, 985 F.2d 212, 214 (5th Gr. 1993). CQuestions of
| aw are revi ewed de novo. |d.

Section 922(g) nmakes it unlawful for any person who has been
convicted in any court of a crinme punishable by inprisonnent for
nore than one year to possess a firearm State |aw determ nes the
definition of a crinme punishable by inprisonnent for nore than a
year. See 18 U S.C. § 921(a)(20)(1988). However, "[a]ny
convi ction which has been expunged, or set aside or for which a
person has been pardoned or has had civil rights restored shall not
be considered a conviction for purposes of this chapter,” unless
the state provides otherw se. | d. (enphasis added). Leonard
argues that because Texas |aw allows himto possess a firearm see

Tex. Penal Code Ann. 8§ 46.05 (Vernon 1989), his civil rights had

two and not nore than seven years of inprisonnent.
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been restored for purposes of § 921(a)(20), and thus he is not
subj ect to conviction under 8 922(9g)(1).

W recently had cause to address this issue. In United States
v. Thomas, 991 F.2d 206 (5th Gr.), cert. denied, 114 S. C. 607
(1993), the defendant <challenged his <conviction for felony
possession of a firearmin violation of 18 U S.C. § 922(g) on the
ground that Texas state |aw permtted a person convicted of a non-
violent felony to possess firearns. W held that because "[T] exas
neither actively nor passively restores the civil rights of persons
convicted of such felonies nerely by permtting them to possess
firearnms or by not declaring their possession of firearns to be
unlawful ," id. at 215, the exception described in § 921(a)(20) did
not apply, and thus the defendant was subject to conviction under
8§ 922(9g)(1). Based on Thomas, we reject Leonard' s argunent that
his civil rights were restored under Texas |aw for purposes of
8§ 921(a)(20). Consequently, we hold that he was subject to
conviction under 8 922(g)(1l). To the extent that Leonard argues
that Thomas was decided wongly, we note that "[i]n this Crcuit
one panel may not overrul e the decision, right or wong, of a prior
panel in the absence of en banc consideration or superseding
deci sion of the Suprenme Court."? Pruitt v. Levi Strauss & Co., 932
F.2d 458, 465 (5th CGr. 1991).

Leonard next contends that the district court erredin failing

2 We reject Leonard's renaining challenges to his conviction and
sentence))i.e., that his plea was involuntary, that the evidence was
insufficient to support his conviction, and that he received ineffective
assi stance of counsel))as they are all dependent upon his arguments we find
forecl osed by Thonas.
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to grant him an evidentiary hearing. He argues that he was
entitled to an evidentiary hearing based upon his argunent that his
civil rights to vote and run for public office were restored as a
result of acertificate of discharge i ssued by the Board of Pardons
and Parol es. An evidentiary hearing is necessary only if the
district court cannot resolve the allegations w thout exam ning
evi dence beyond the record. See U S. v. Smth, 915 F. 2d 959, 964
(5th Gr. 1990). Because Leonard failed to allege that he actually
obtained a certificate of discharge, an evidentiary heari ng was not
necessary.

Accordingly, we AFFIRMthe district court's judgnent.



