UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1650
Summary Cal endar

BURNI CE JCE BI RDO,
Pl ai ntiff-Appellant,
VERSUS

DONALD LOGAN, TDCJ,
Clenments Unit Enpl oyees, ET AL.,

Def endant s.

DONALD LOGAN, TDCJ,
Clements Unit Enpl oyees, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(2:92-CV-223)
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No. 93-1649
Summary Cal endar

BURNI CE JOE BI RDQ,
Pl ai ntiff-Appellant,
VERSUS
LOLA M ASHMEAD, ET AL.,
Def endant s,
LOLA M ASHMEAD, ET AL.,

Def endant s- Appel | ees.



Appeal fromthe United States District Court
for the Northern District of Texas
(2:92-CV-313)

(February 23, 1994)

Bef ore KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Burni ce Joe Birdo chall enges the nagi strate judge's 8 1915(d)
dismssal of his two pro se, in forma pauperis conplaints. A
si ngl e Spears? hearing was held to address both. Wile nbst of his
chal | enges nmay be di sm ssed quickly, we | ack an adequate record to
deci de one. Accordingly, we AFFIRM in PART and REMAND i n PART.

| .

Birdo is an inmate in the custody of the Texas Departnent of
Crimnal Justice, Institutional Division (TDCQJ). He voluntarily
entered its Program for the Aggressive Mentally Il O fender
(PAM O, an alternative to admnistrative segregation. The program
operates on a system defined by |evels nunbered one to four.
| nmat es at | evel one have the fewest privileges; those at four, the

nmost; and, newconers begin at |evel two.

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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A

In the conplaint for no. 93-1650, Birdo presented severa
cl ai ns. First, he submtted one for procedural due process,
alleging that, wupon his arrival in PAMO in My, 1992, PAMO
treat nent team psychol ogi sts Logan and Oanens told himthat if he
did not receive any "assessnents" prior to his pronotion hearing,
he woul d be "pronoted" to level three. He alleged, and testified
at the Spears hearing, that he received no "assessnents"; however,
Logan and others told himat the pronotion hearing that they coul d
not pronote hi mbecause of his "masturbation problent, as reflected
in his blue PAM O chart book and other prison records.® Birdo
clainmed that reliance on this "ex parte false and inaccurate
information" deprived him of due process, because he could not
contest the veracity of the reports.

Second, Birdo clained his right to equal protection was
infringed, alleging that, although he was deni ed pronoti on because
of masturbation, other simlarly situated PAM O inmates were
pr onot ed. Third, Birdo clainmed that the PAM O procedure for
pronmotion from level two to three is facially unconstitutional
because it allegedly permts reliance on the sort of "ex parte"
information contested in his first claim Birdo's fourth claim
essentially restated his first, although it involved a different
treatnment team and hence different defendants. Birdo's origina
conpl ai nt cont ai ned anot her cl ai mthat was voluntarily di sm ssed at

t he Spears hearing.

3 He was |l ater pronoted to |level three, in Cctober 1992.
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In the conplaint for no. 93-1649, Birdo nakes nearly identi cal
equal protection and procedural due process clains (although the
conpl ai ned-of act is a denotion in |levels, rather than the denial
of a pronotion, and i nvol ves di fferent defendants). The one uni que
claimis one of retaliation for protected first anmendnent speech.
According to Birdo, he becane incensed when defendant Ashnead, a
prison guard, threatened to wite up the inmate in the cell next to
Birdo's for masturbation. Birdo, by his own adm ssion, then
enpl oyed vul gar |anguage against Ashnead.* Birdo alleged that
Ashnead t hen wote him(Birdo) up for masturbation, which he cl ai ns
was a retaliatory act violating his right of free speech.

At the Spears hearing, Birdo consented to the magi strate judge
entering final judgnent as to both conplaints. The magistrate
judge later dism ssed both as frivol ous pursuant to 8 1915(d), and
stated his reasons for doing so in final orders.

1.

Bi rdo chal | enges the di sm ssal of both conplaints. Adistrict
court is free to dismss an in forma pauperis action as frivol ous
if "it lacks an arguable basis either inlawor in fact." Neitzke
v. Wllians, 490 U. S 319, 325 (1989); see also Denton wv.
Her nandez, 112 S. . 1728, 1733 (1992). Such a sua sponte

dismssal is within the discretion of the district court; this

4 According to Birdo's conplaint, he told Ashnead "I see you is

acting like a sonetimng bitch because |ast week when you worked

pi cket you allowed us to jerk off on you all night w thout giving

cases or saying anything". At the Spears hearing, Birdo stated

that he "got kind of hot" because he "had just did it [nmasturbated]
and she [Ashnead] didn't say nothing".
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court will reverse the dismssal only upon concluding that such
di screti on has been abused. Denton, 112 S. C. at 1734.
A

Birdo raises three challenges to the dismssal of his
conplaint in case no. 93-1650: first, that the court deni ed hi mdue
process by not providing hi mw th copies of records upon which the
court relied in reaching its decision to dismss; second, that it
erred in failing to consider his third cause of action, relatingto
the application of the PAMO regulation; and third, that it erred
in holding that his substantive and procedural due process rights
were not infringed by the failure of the defendants to pronote him
to |l evel three.

As to the first contention, not providing copies of records,
it istrue that the magi strate judge told Birdo that he woul d "get
a copy of anything that we consider in determ ning your case". The
exhibits in the record contain "health records" for Birdo for the
relevant period, reports of pronotion hearings, staff nenbers
progress notes, and a psychiatric eval uation.

Bi rdo never contends that he renewed his request for copies of
t he docunents during the four nont hs between his Spears hearing and
the order of dismssal. Nor has he requested that this court
forward him the record, including exhibits. Perhaps this is
because Birdo, prior to the Spears hearing, examned his "blue
chart", which is now available to him Birdo was well|l aware that
he was denied the pronotion because "they kept witing in [his]

chart" about masturbation incidents. Also, at the first pronotion



hearing, a team nenber read to Birdo two reports contained in his
chart of such incidents. Finally, Birdo admtted at the Spears
hearing, "I was masturbating, you know, and | still am'; therefore,
the fact that the nmagistrate judge did not provide himwth the
copies was not a denial of due process. See Pace v. Oiver, 634
F.2d 302, 304 (5th Gr. 1981) (rejecting prisoner's due process
claimto evidence allegedly in possession of prison authorities,
because, in part, the prisoner "suffered noinjury fromtheir non-
production").

Bi rdo contends that the district court erred by not addressing
his third cause of action. 1In it, he alleged that he was denied
due process by application of TDCJ PAM O Policy No. 10-3E, § 7, so
as to deny him a pronotion to |evel three. Specifically, he
alleged that 9§ 7 requires that the treatnent team review
information contained in institutional records when determ ning
whet her to pronote an i nmate; Birdo contends that he was not given
access to those records, thereby denying hi mdue process. Because
1 7 does not address whether an inmate shoul d have access to the
records, his challenge does not go to the regulation itself, and
his claimin this regard is no different fromthe third issue he
raises in this appeal, i.e., that his substantive and procedural
due process rights were denied when the treatnent teans relied on
"ex parte" records in denying himhis pronotion.

The magi strate judge rejected this claim and correctly noted
that "[s]ince no disciplinary proceedi ng was involved and no | oss

of good tinme [or parol eligibility] could occur, the process rights



of an inmate facing a disciplinary proceeding are not applicable
and provide no basis for [Birdo's] claim" See generally WIff v.
McDonnel I, 418 U. S. 539 (1974) (discussing procedures required for
prisoners facing disciplinary proceedi ngs). Watever process was
due Birdo (if any), it could not exceed that contenplated by the
Suprene Court for prisoners contesting the inposition of
adm ni strative segregation. Under such circunstances, due process
requires nerely that a prisoner "receive sone notice of the charges
agai nst himand an opportunity to present his views to the prison
official charged wth deciding whether to transfer him to
adm nistrative segregation.” Hewitt v. Helns, 459 U S. 460, 476
(1983).

Birdo's own testinony established that he had adequate notice
of his pronotion hearings, and that he was permtted to make oral
statenents at those hearings. Birdo received adequate "infornal
nonadversary evidentiary review'; he is entitled to nothing nore.
See id. And, in any event, the "ex parte" records nerely confirnmed
Bi rdo' s habitual nasturbation, a behavior Birdo acknow edged at the
Spears hearing. Accordingly, he did not suffer any harmfromthe
all egedly "ex parte" nedical reports.

B

We agree with the magistrate judge's dism ssal of the clains
presented in the conplaint for no. 93-1649; to address those i ssues
would be to iterate needlessly both the nmgistrate judge's
concl usions and portions of our discussion supra. Only one issue

separ at e di scussion.



Bi rdo contends that the nagistrate judge erred in refusing to
consider the equal protection and due process clains allegedly
contained in his "supplenental conplaint”. At the Spears hearing,
the magi strate judge told Birdo that he could file a suppl enenta
conplaint wwthin two weeks. Alnost three weeks later, Birdo filed
a notion for leave to file his "attached" supplenental conplaint,
stating that he had not filed the supplenent within tw weeks
because he had been transferred to another facility which had not
provi ded hi mwi th paper, pen, etc. The record does not contain the
"attached" suppl enent; and, sone four nonths after the notion, the
magi strate judge di sm ssed Birdo's conplaint as frivol ous, w thout
di scussing either a supplenental conplaint or the notion to file
it.

Barring other factors of which we are unaware, and because no
responsive pleading had been served, Birdo could anmend his
pleading. Fed. R Cv. P. 15(a); see Barksdale v. King, 699 F.2d
744, 746-47 (5th Gr. 1983); see also Jackson v. City of Beaunont
Police Dept., 958 F.2d 616, 617 (5th Cr. 1992) (conplaint anmended
subsequent to Spears hearing, because no responsive pleading fil ed;
second hearing then conducted). Accordi ngly, notw thstanding
Birdo's failure to neet the two week deadline, it appears that the
magi strate judge shoul d have al |l owed t he anendnent. Unfortunately,
given the state of the record, we cannot ascertain whether the
magi strate judge did, or whether a supplenental conplaint was, in

fact, "attached" to the notion.



Accordingly, we remand this case for the nmagi strate judge to
either: permt Birdo to file a supplenental conplaint; or, if an
anended conplaint was filed, incorporate it into the record and
state the reasons for dismssing it.

If the former course of action is selected, and Birdo files a
suppl enmental conplaint, he is warned that the magistrate judge
woul d be justified in inposing sanctions if the clainms he asserts
are essentially the sane as those dism ssed as frivolous by the
magi strate judge and affirmed by this court. Federal courts do not
exist to indulge the recreational whins of litigious prisoners.
See Gabel v. Lynaugh, 835 F.2d 124, 125 n.1 (5th G r. 1988) (per
curiam) ("pro se civil rights litigation has becone a recreational
activity for state prisoners in our Crcuit .... W give notice
that future frivolous or malicious appeals will call forth |ike
sanctions.")

L1l
The judgnent in no. 93-1650 is AFFI RVED
The judgnment in no. 93-1649 is AFFIRVED in part, and the case

is REMANDED for further proceedi ngs consistent with this opinion.



