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Bef ore GOLDBERG HI GG NBOTHAM and EM LIOM GARZA, Circuit Judges.
EMLIOM GARZA, Circuit Judge:’

Western Tractor Corporation ("Western") brought suit agai nst
Conti nental - Eagl e Corporation ("CEC'), claimng, inter alia, that
CEC had breached its agreenent to pay |abor charges incurred by
West ern when servicing cotton burr extractors manufactured by CEC,
and that CEC had breached its express warranty in violation of the
Texas Deceptive Trade Practices Act ("DTPA"). The magi strate judge
entered judgnent agai nst Western on all of its clains in accordance

wth the jury's verdict. Western appeals, contending that the

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



magi strate judge erred in not granting its renewed notion for
judgnent as a matter of |aw and notion for newtrial regarding its
breach of contract claim and its notion for new trial regarding
its claimunder the Texas DIPA. Finding no reversible error, we
affirm
I

In 1984, Walter Bray, a representative of Wstern, entered
into an oral agreenment with Raynond Adans, a representative of Bush
Hog/ Continental G n ("Continental Gn"), to sell and distribute
cotton burr extractors.!? According to the terns of the oral
agreenent, Continental G n was obliged to pay for the | abor costs
incurred by Western in replacing parts or correcting defective
wor kmanshi p on the cotton burr extractors. The burr extractors
sold under this agreenent included a factory warranty to the end
user. The factory warranty was set out in a docunent included in
the operator's manual provided to the end user.

In 1986, CEC acquired certain assets of Continental Gn,
i ncluding the cotton burr extractor line. Adans, who at the tine
of the acquisition had left Continental Gn to becone the Chief
Qperating Oficer at CEC, testified at trial that CEC nmade no
change in the prior arrangenent between Wstern and Continenta

G n. Don Whber, then a regional manager for CEC, also testified at

1 A burr extractor attachnment renoves burrs, stens, dirt
and other types of foreign material from the cotton when it is
stripped from the stalk. The primary purpose of renoving the

burrs, stens, trash and other debris is to reduce the anount of
material the farnmer takes to the gin, resulting in less ginning
costs since ginning charges are based upon the total weight of
mat eri al gi nned.
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trial that despite the change of ownership, it would be "business
as usual" between Western and CEC, just as it had been between
Western and Continental G n.

In late 1986, Adans resigned fromhis position at CEC. That
next year, a witten contract was executed by Don Wber on behal f
of CEC and by Walter Bray on behal f of Western. The 1987 agreenent
granted Western the exclusive right to sell cotton burr extractors
for a termof five years. The agreenent also stated that Wstern
shall be responsible for all service on all machines sold by
West ern, excluding service on those nmachi nes covered by the factory
warranty, and that CEC shall have no responsibilities or
liabilities beyond its factory warranty. The warranty referred to
in the 1987 agreenent was identical to the warranty which
acconpani ed the 1984 oral agreenent.

In 1988, Western submtted a warranty claim to CEC for
rei mbursenent of parts and | abor charges. The claimwas for work
done on a sixty-inch extractor unit sold to B.L. MIler of Tahoka,
Texas. Western resubmtted this claimon the Warranty Report Nos.
290 and 291. This claimwas initially rejected by CEC as being
outside the warranty peri od because the equi pnent had been sold to
Western nore than three years earlier. Wstern informed CEC the
extractor had been in its inventory for this time and had only
recently been sold to the end user.

I n August 1989, David Anderson, on behal f of CEC, reeval uated
the claim and agreed to pay Western $1,698.03 of the claim for

parts and personal | abor charges provided by CEC at its Lubbock
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facility, but not for $1,470.00 for other |abor provided by or on
behal f of Western. CEC denied Western's claim for $1,470.00 in
| abor charges because there was no provision for the rei nbursenent
of | abor charges in the 1987 agreenent between Western and CEC
CEC interpreted the factory warranty as not covering | abor
performed by entities other than CEC

Western filed suit against CEC in federal district court for
breach of contract, breach of fiduciary duty, and violation of the
Texas DTPA. 2 CEC counterclained seeking a declaration of the
rights of the parties and attorney's fees under the DTPA Bot h
parties noved for summary judgnent. The magi strate judge® deni ed
both notions, except to the extent that the judge granted summary
judgnment for CEC on the claimthat CEC breached its fiduciary duty.

Before trial, the magi strate judge deni ed Western's notion for
judgnent as a matter of law on its breach of contract claim The
jury returned a verdict against Western on all of its clains. The
jury specifically found the followng: (1) that the terns of the
1984 oral agreenent obliged Continental G n and its successor, CEC,
to pay the | abor costs incurred by Western in replacing defective
parts or correcting defective workmanship on cotton burr
extractors; (2) that the 1987 witten agreenent nodified the 1984
oral agreenent by elimnating the obligation that CEC pay the | abor

costs incurred by Western; and (3) that the breach of an express

2 Jurisdiction was based on diversity of citizenship. See
28 U.S.C. § 1332.

3 The case was reassigned to a magistrate judge in
accordance with 28 U.S.C. § 636(c).
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warranty, if any, by CEC was not a producing cause of damages to
Western. Follow ng the verdict, but before entry of judgnent, the
magi strate judge denied Western's renewed notion for judgnent as a
matter of law and notion for new trial regarding its breach of
contract claim and Western's notion for new trial regarding its
DTPA claim The magi strate judge then entered a final judgnent in
accordance with the verdict, fromwhich Western tinely appeal ed.
I
A

Western first contends that the magistrate judge erred in
denying its renewed notion for judgnent as a matter of lawand its
motion for new trial regarding its breach of contract claim
because the evidence did not support the jury's finding that the
1987 agreenent nodified the terns and conditions of the 1984
agreenent. CEC, in turn, contends that as a matter of |awthe 1987
agreenent substituted for and replaced the 1984 agreenent based on
the inconsistent terns of the two contracts. CEC therefore argues
that the judgnment regarding Western's breach of contract claim
should be affirnmed. W agree wth CEC

The effect of a substituted agreenent is that it discharges
the obligations inposed under the old agreenent. See Scalise v.
McCal lum 700 S.W2d 682, 684 (Tex. App.))Dallas 1985, wit ref'd
n.r.e.) (stating that a substituted agreenent supersedes and

extingui shes the ol d agreenent);* see al so Restatenent (Second) of

4 We apply Texas substantive law to this diversity suit
because Texas is the forumstate. See Ideal Mut. Ins. Co. v. Last
Days Evangelical Ass'n, Inc., 783 F.2d 1234, 1238 (5th Gr. 1986)
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Contracts 8 279 Comment a (1981) ("A substituted contract is one
that is itself accepted by the obligee in satisfaction of the
original duty and thereby discharges it."). "The substitution of
a new agreenent occurs when a |later agreenent is so inconsistent
wth a forner agreenent that the two cannot subsist together.”
Scalise, 700 S.W2d at 684; see also WIlleke v. Bailey, 144 Tex.
157, 160, 189 S.W2d 477, 479 (1945). Because this determ nation
is made solely fromthe | anguage of the contract, it is a question
of law. See Transource Int'l, Inc. v. Trinity Indus., Inc., 725
F.2d 274, 289-90 (5th Cr. 1984) (stating that whether the terns of
two agreenents are inconsistent is a matter of |aw).

Qur review of the terns of the two contracts leads us to
conclude that the contracts are i nconsistent regardi ng the paynent
of | abor costs incurred by Western. |t is undisputed that pursuant
to the 1984 oral agreenent, Continental Gn (and its successor
CEC) was obliged to pay the labor costs incurred by Wstern in
repl acing defective parts and correcting defective workmanship.?®
This oral agreenent was acconpanied by a factory warranty to the
end user which was included in the operator's nmanual .

The 1987 agreenent provides:

For the Mutual Benefits that will accrue to the parties,

CONTI NENTAL EAGLE CORPORATI ON, hereinafter called CEC

and WESTERN TRACTOR CORPORATION, hereinafter called
West ern, covenant and agree as foll ows:

(appl yi ng substantive |law of forumstate to diversity suit).

5 By finding that the 1987 agreenent elim nated CEC s
obligation to pay |abor costs incurred by Wstern, the jury
inplicitly found that CEC had a pre-existing obligation to pay such
costs. CEC does not contest this finding.
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(1) CEC has granted and does hereby grant unto Western
the exclusive right to sell all burr extractor nachines
produced by it and adaptable to International Harvester
and John Deere cotton harvesting equi pnent.

(2) This exclusive right shall be for a termof five (5)
years; PROVIDED, as part of the consideration for which
this agreenent is entered into, Western shall have and i s
hereby granted the option to extend this agreenent for
two successive five-year periods, each of which options
shal | be exercised sixty (60) or nore days prior to the
expiration of the ensuing period for which it is
exerci sed.

(3) Western shall be responsible for all service on al
machi nes sol d by Western under this agreenent, excl uding
servi ce on machi nes covered by CEC s factory warranty on
t he basi c nmachi nes.

(4) CEC shall have no responsibilities or liabilities
beyond its factory warranty on the basi c machi nes.

The 1987 agreenent does not address the paynent of | abor costs.

does,

however, explicitly state that "CEC shall have

It

no

responsibilities or liabilities beyond its factory warranty on the

basi ¢ nmachi nes. "

The factory warranty provides:

Each new machine or conponent manufactured by Bush
Hog/ Continental G nis warranted by Bush Hog/ Conti nenta
G ntothe original purchaser to be free fromdefects in
mat eri al and wor kmanshi p under normal use and service.
The obligation of Bush Hog/ Continental G n under this
warranty is limted to the repair or replacenent of
defective parts or correction of inproper workmanshi p of
any part(s) of such machi nes(s) or conponent(s) thereof
which shall, within one year from the date of Bush
Hog/ Continental G n's original delivery or 90 days from
the date first operated (if for a seasonal wuse),
whi chever is first, be returned to Bush Hog/ Conti nent al
G n's factory, transportati on charges prepaid, and which

Bush Hog/ Conti nent al G n shall determine to its
satisfaction upon examnation thereof to have been
defecti ve. When it is inpractical to return the

defective part(s) of such machine(s) or conponent(s) to
Bush Hog/ Cont i nent al Gn's factory, t hen Bush
Hog/ Continental G n shall have noliability for the | abor
cost involved in repairing or replacing any such part(s)
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and shall be liable solely for supplying the material
necessary to replace or repair the defective part(s),
provided that prior thereto Bush Hog/ Continental Gn
shal | have determned to its satisfaction that any such
part(s) are defective.
Nowhere does the factory warranty state, either explicitly or
inplicitly, that CECis obliged to pay the | abor costs incurred by
Western, or any other entity.® Because CEC s obligation to pay
Western's | abor costs is not reflected in the factory warranty, and
the 1987 agreenent expressly states that CEC shall have no
liabilities beyond those reflected in the factory warranty, the
terms of the 1987 agreenent are inconsistent with the terns of the
1984 agreenent. W therefore hold that the 1987 agreenent

substituted for the 1984 agreenent, thereby discharging CEC s

6 W reject Western's contention that the factory warranty
"clearly evidences that [CEC] is |iable [to Western] for the |abor
cost involved inrepairing or replacing a defective part whenit is
practical to return the part." First, by Western's own adm ssi on,
the representations and warranties in the witten factory warranty
"are to the retail purchaser and are separate and distinct from
and are not to be confused with, the representations and warranties
made to Western.™ Record on Appeal vol. 1, at 4 (Conplaint).
Second, the factory warranty states that "[t] he obligation of [CEC
under this warranty is limted to the repair or replacenent of
defective parts or correction of inproper workmanship of any
part(s) or such machi ne(s) or conponent(s) thereof which shal

be returned to [CEC s] factory . . . ." The factory warranty
further states that "[when it is inpractical to return the
defective part(s) . . . to [CEC s] factory, then [CEC] shall have

no liability for the | abor cost involved in repairing or replacing
any such part(s) and shall be liable solely for supplying the
material necessary to replace or repair the defective part(s),
provided that prior thereto [CEC] shall have determned to its
satisfaction that any such part(s) are defective." W think it
clear fromthis |anguage that CEC s obligation to pay for |abor
costs turns on whether the part is returned to CEC s factory, where
CEC itself provides the | abor, and not whether return of the part
is theoretically practical. Consequently, the terns of the factory
warranty do not oblige CEC to pay the |abor costs incurred by
st er n.
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obligation to pay the labor costs incurred by Wstern.
Consequently, the magi strate judge did not err in denying Western's
renewed notion for judgnent as a nmatter of |aw and notion for new
trial regarding its breach of contract claim’

B

Western also contends that the magistrate judge erred in
denying its notion for new trial regarding its claim under the
Texas DTPA. Western specifically challenges the jury's negative
response to Question No. 5, which asked "was the breach of an
express warranty, if any, by Continental - Eagl e a produci ng cause of
damages to Western Tractor?"

The parties do not dispute that an affirmative answer to
Question No. 5 required that the jury determ ne that CEC nade an
express warranty and that the express warranty was breached. "Any
affirmation of fact or promse nade by the seller to the buyer
which relates to the goods and becones part of the basis of the
bargai n creates an express warranty that the goods shall conformto
the affirmation or promse." Tex. Bus. & Com Code Ann
§ 2.313(a)(1) (Tex. UCC) (Vernon 1968). Western argues that an
express warranty arose when CEC, prior to the 1987 agreenent,
prom sed to pay the costs of parts and | abor incurred by Western in

repairing the cotton burr extractors. Wstern al so argues that CEC

7 That the breach of contract issue was submtted to the
jury, rather than decided as a matter of law, constitutes only
harm ess error in light of our legal conclusion that inplicit
substitution occurred. See Fed. R GCv. P. 61
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breached this express warranty by refusing to pay Western's claim
for $1,470.00 in | abor costs.

For the reasons we have already provided, the 1987 agreenent
elimnated CECs obligation to pay Wstern's |abor costs.
Therefore, assum ng arguendo that an express warranty arose from
CEC s promi se to pay Western's | abor costs, we conclude as a matter
of law that no breach of an express warranty occurred.
Accordingly, we hold that the magistrate judge did not err in
denyi ng Western's notion for newtrial on its DTPA claim

1]

For the foregoing reasons, we AFFIRM
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