IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1620
Conf er ence Cal endar

GABRI EL AKASI KE
Pl ai ntiff-Appellant,
ver sus

M CHAEL FI TZPATRI CK, Warden
FCl, Big Spring, ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:93-CV-140-C
Cct ober 27, 1993

Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Gabri el Akasi ke appeals the dism ssal, pursuant to 28 U S. C
8§ 1915(d), of his civil rights petition brought under 42 U.S.C
§ 1983.

An in forma pauperis (IFP) petition alleging a violation of

42 U.S.C. § 1983 may be dism ssed as frivol ous under 28 U.S. C
8§ 1915(d) if it lacks an arguable basis in law or in fact.

Denton v. Hernandez, us _ , 112 Ss.C. 1728, 1733, 118

L. Ed. 2d 340 (1992). The "initial assessnment of the in form

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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pauperis plaintiff's factual allegations nust be weighed in favor
of the plaintiff." 1d. Section 1915(d) "cannot serve as a fact
finding process for the resolution of disputed facts.” [d. "[A
finding of factual frivolousness is appropriate when the facts
alleged rise to the level of the irrational or the wholly
i ncredi ble, whether or not there are judicially noticeable facts
available to contradict them" |1d. An IFP conplaint may not be
di sm ssed "sinply because the court finds the plaintiff's
allegations unlikely.”" 1d. This Court reviews a 8§ 1915(d)
di sm ssal under the abuse-of-discretion standard. 1d. at 1734.
Sone of Akasi ke's allegations may have an arguable basis in | aw
and fact.

Akasi ke argues that his injuries were caused "solely by
reason of the foregoing negligence" of defendant, Sheriff Keesee.
Negl i gence does not support a claimunder 42 U S. C. § 1983.
Thomas v. Ki ppernmann, 846 F.2d 1009, 1011 (5th Cr. 1988).

However, accordi ng Akasi ke's petition a |liberal construction

under Haines v. Kerner, 404 U. S. 519, 520, 92 S.Ct. 594, 30

L. Ed. 2d 652 (1972), although he couches his allegation in terns
of negligence, he alleges facts that may possibly support a

del i berate indifference claim See Daniels v. WIllians, 474 U.S.

327, 330-31, 106 S.Ct. 662, 88 L.Ed.2d 662 (1986); Davidson v.

Cannon, 474 U.S. 344, 345-48, 106 S.Ct. 668, 88 L.Ed.2d 677
(1986) .

To prevail, Akasi ke would have to show that Sheriff Keesee's
conduct involved nore than a |ack of due care for Akasike's

safety, and that Keesee's conduct nmanifested a conscious or



No. 93-1620
-3-

callous indifference to Akasike's rights. See Johnston v. lLucas,

786 F.2d 1254, 1259-60 (5th Cr. 1986). Akasi ke possibly has
made such an al |l egati on.

Additionally, to the extent that Akasike's district court
pl eadi ngs coul d be construed to argue he was inproperly
segregated fromother inmates and kept in isolation after his
release fromthe prison hospital, that argunent may raise a claim
under 8 1983. Prison officials have broad discretion in the

classification of prisoners. MCord v. Maggio, 910 F.2d 1248,

1250 (5th Gr. 1990). However, Akasike's claimthat the extended
stay in isolation "was an apparent effort to cause nental

di stress and anxiety" could possibly indicate that his
segregation was punitive in nature or retaliatory, inplicating

constitutional due process concerns. Tubwell v. Giffith, 742

F.2d 250, 251 (5th Gr. 1984); Wittington v. Lynaugh, 842 F.2d

818, 819 (5th Cr.), cert. denied, 488 U S. 840 (1988). It is

not clear from his pleadi ngs whet her Akasi ke received the process
due him or whether Jail officials were deliberately indifferent.
Thus, his cl ains agai nst Keesee shoul d be devel oped further by
way of a questionnaire or a hearing held pursuant to Spears v.
MCotter, 766 F.2d 179 (5th Gr. 1985). Because the district
court did not conduct a Spears hearing or afford Akasi ke any

ot her opportunity to anend his pleadings, the dism ssal was
premat ure because the conplaint, viewed in its nost favorable

light with all its allegations accepted as true, states a
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colorable claim Foulds v. Corley, 833 F.2d 52, 53-55 (5th Gr.

1987) .

Akasi ke al so contends that Warden Fitzpatrick is liable
"solely by reason of the foregoing negligence." Wrden
Fitzpatrick is a federal official. Thus, Akasike's action

agai nst himis not proper under 8 1983 but is nore properly

construed as a Bivens acti on. See Bivens V. Six Unknown Naned

Agents of Federal Bureau of Narcotics, 403 U S. 388, 397, 91

S.C. 1999, 29 L.Ed.2d 619 (1971). However, because Akasi ke
asserts negligence as his sole theory of recovery, and does not
all ege any facts that would tie Fitzpatrick to the assault or
segregation, he does not have a Bivens claim and any liability
on the part of Warden Fitzpatrick would be governed by the
Federal Tort Cains Act (FTCA. Id.

In order to state a claimunder the FTCA for the actions of
Warden Fitzpatrick, Akasike nmust first exhaust admnistrative
remedi es by presenting his claimfor damages to the appropriate

federal agency. 28 U S.C. 8§ 2675(a); MAfee v. 5th Circuit

Judges, 884 F.2d 221, 222-23 (5th G r. 1989), cert. denied, 493

U.S. 1083 (1990). The exhaustion requirenent is jurisdictional.
Id. Akasi ke does not assert he has exhausted adm nistrative
remedi es. Because Akasi ke's clains against Fitzpatrick do not
have an arguable basis in law, we AFFIRM the district court's

di sm ssal as to those clainms. However, because his clains

agai nst Keesee may have nerit, dism ssal under § 1915(d) is

i nappropriate. Those clainms should be devel oped further. Thus,
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the district court's dismssal as to those clainms i s VACATED and

the case i s REMANDED.



