IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1616
Summary Cal endar

ANDY JAMES d LLI LAN,
Pl ai ntiff-Appellee,

VERSUS

TECCOR ELECTRONI CS, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CV-0208-P)

(March 31, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

The district court, presumably because it did not have the

benefit of St. Mary's Honor CGr. v. Hicks, 113 S. C. 2742 (1993),

erroneously suggested to the jury that an enployer is deened to
have engaged in age discrimnation nerely if the jury disbelieves

the enpl oyer's explanation for the firing of an enpl oyee.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



| .

Gllilan, a facilities manager at Teccor, was denoted to
quality control manager in 1989 and fired five nonths later. He
filed suit against Teccor, alleging that he was di sm ssed because
of his age in violation of the Age Discrimnation in Enploynment Act
(ADEA), 29 U S.C. 88 621-634.! Over Teccor's objection, the court
submtted the following instruction to the jury:

To prevail on his age discrimnation claim therefore,
M. Gllilan nust prove that his age was a determ ning
factor in Teccor's decisionto term nate his enpl oynent.

M. Gllilan is entitled to prove, if he can, that the
reasons stated by Teccor for its decision to termnate
hi s enpl oynent were not its true reasons but were instead
pretextual, to cover up age discrimnation prohibited by
t he ADEA He may do this in either of two ways:
(1) directly, by persuading you that a discrimnatory
reason nore likely than not notivated Teccor, or (2)
indirectly, by showi ng that Teccor's explanation is not
credible or believable. [|f he succeeds in proving to you
that Teccor's stated reasons for term nating his enpl oy-
ment were pretextual, you may infer that Teccor was
nmotivated by discrimnatory reasons and intended to
discrimnate against M. GIllilan because of his age.
The reason is that we know from experience that nore
often than not, people do not act in atotally arbitrary
manner, w thout any underlying reasons, especially in a
busi ness setting. Thus, when all legitinmate reasons for
term nating a person fromenpl oynent have been el i m nat ed
as possi bl e reasons for an enployer's actions, it is nore
likely than not that the enployer, who we generally
assune acts only with sone reason, based its deci sions on
an inpermssible consideration such as age. [ First
enphasi s added. ]

Y'Gllilan also alleged that his firing violated the Enpl oyee Retirenent
I ncone Security Act of 1974 STER[SA'), 29 U.S.C. § 1001-1461, and constituted
i ntenti onal and.neP!lgent infliction of enotional distress. G11lilan abandoned
his negligent infliction claim before trial. The jury rejected Gllilan's
Eg}g&tlfna infliction claim By separate order, the court rejected Gllilan's
claim
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The jury answered yes to the question, "Do you find by a
preponderance of the evidence that age was a determning factor in
the Defendant's decision to termnate Plaintiff's enploynent with
Def endant?" I n accordance with the verdict, the district court
awar ded danmages agai nst Teccor.

On appeal, Teccor clains that the jury instructions were
erroneous and that the district court erred by admtting certain
evi dence regarding a Teccor nenorandum that described Gllilan's
job deficiencies. Specifically, the district court admtted into
evi dence a conputer printout showng that the "file creation date"
of the Teccor nenorandum was after Gllilan's firing. A Teccor
enpl oyee, Rusk, testified about the neaning of the file creation

dat e.

.
In St. Mary's Honor Cr., the Court held that a plaintiff has

not proven discrimnation nerely because the factfinder has found
that the enployer's proffered reasons for termnation were a
pretext. The Court said that
nothing in law would permt us to substitute for the
required finding that the enployer's action was the
product of unlawful discrimnation, the nuch different
(and nmuch | esser) finding that the enpl oyer's expl anation
of its action was not believable.

ld. at 2751. Although St. Mary's was a title VIl case involving

race discrimnation, this court has adopted the St. Mry's

framewor k i n ADEA cases. Bodenhei ner v. PPG I ndus., 5 F.3d 955,

957 n. 4 (5th Gr. 1993).



The jury instructions, taken as a whole, do not conport with

St. Mary's. The district court was correct in instructing that
Gllilan nust prove that age was a determning factor in his
termnation. The court was also correct in instructing that the
jury may infer discrimnation if it disbelieved Teccor's expl ana-

tion for the term nati on. St. Mary's, 113 S. C. at 2749.

The district court erred, though, when it instructed that

when all legitimte reasons for termnating a person from

enpl oynent have been elim nated as possi bl e reasons for

the enployer's actions, it is nore |ikely than not that

t he enpl oyer, who we generally assune acts only with sone

reason, based its decision on an i nperm ssi bl e consi der -

ation such as age.
This instruction would have led the jury to believe that if an
enpl oyer cannot provide legitimte reasons for termnation, it has
engaged in age discrimnation "nore likely than not." Because a
plaintiff who proves a claim"nore likely than not" would satisfy
t he preponderance-of-evidence standard, the jury well may have
incorrectly reasoned that Teccor's proffered explanations were a
pretext, that rejection of Teccor's proffered explanations neant
that "nore likely than not" Teccor had discrimnated against
Gllilan, and that therefore Gllilan had established by a
preponderance of the evidence that Teccor had engaged in age
di scrim nation.

Viewing the jury charge as a whole, we conclude that the

charge msled the jury as to the substantive law. See Martin v.

Thomas, 973 F.2d 449, 454 (5th Cr. 1992). On the evidentiary
issue, we conclude that the district court did not abuse its
discretion in deciding that the jury should be able to see the

4



evi dence in question. The defendant had every opportunity to
devel op, through cross-exam nation or otherw se, the significance
of the file creation date

The judgnent is VACATED and REMANDED for further appropriate

pr oceedi ngs.



