UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-1613
Summary Cal endar

IN THE MATTER OF: PRESTONWOOD CROSSI NG | NVESTORS, LTD., Debtor.
PRESTONWOOD CROSSI NG | NVESTORS, LTD.

Appel | ant,

VERSUS

RESOLUTI ON TRUST CORPORATI ON,
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(3:92- CV-1967- Q)

(January 4, 1993)

Before JOLLY, WENER, and EMLIO M GARZA, G rcuit Judges
PER CURI AM:

Appel | ant Prest onwood Crossing I nvestors, Ltd. ("Prestonwod")
chal | enges the bankruptcy court's order classifying a debt for

$96, 052. 37 as a recourse debt. Finding no reversible error, we

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



affirm

I
FACTS AND PROCEEDI NGS

The facts underlying this case are undi sputed. Prestonwood is
a limted partnership that owned one apartnent conplex, the
Prestonwood Crossing Apartnents, in Dallas, Texas. I n Novenber
1984, Prestonwood executed a prom ssory note for $6,060,000 to
First Savings and Loan Association of Fort Stockton ("the
| ender").! To secure paynent of this note, Prestonwood executed a
deed of trust. This deed of trust contained a security agreenent
and an assignnent of rents and | eases that granted the |ender a
lien on the apartnments and the rental incone derived from the
operation of the apartnents.

In My 1987, Prestonwood executed a reinstatenent and
nmodi fication of the note and the deed of trust, obligating
Prestonwood to pay the lender the net operating incone fromthe
apartnents as partial paynent on the note. The deed of trust also
contained an assignnent of rents provision, which authorized

Prestonwood to collect rents as trustee for the benefit of the

!Prest onwood and First Savings and Loan Association of Fort

St ockton were the parties to the 1984 agreenents. Prest onwood and
Stockton Savings Association were the parties to the 1987
nmodi fi cati ons. The RTC clainms entitlement to the rights

underlying these agreenents as conservator for Southwest Federal
Savi ngs Associ ati on. Despite the ever changi ng nane of the entity
| ending the funds, Prestonwood does not contest that the RTC
validly acquired these rights. For the sake of clarity, we thus
refer to all of these different entities sinply as "the |lender."



| ender and to apply these rents to the paynent of the note.
Appel | ee Resol ution Trust Corporation ("RTC') is the successor in
interest to the | ender.

The "Non Personal Liability" sectionin the note provides that
Prestonwood shall be liable only to the extent of the security
gi ven. The note also contains, however, an exception to this
[imtation:

It is provided further that this excul patory provision

shal | not ext end to [ Prest onwood' s] wr ongf u

appropriation of any property serving as security for

this Note or any rentals, security deposits, insurance

proceeds, condemnation proceeds or any other sunms of a

simlar nature to its own use if [the RTC] shall be

entitled thereto or to any intentional act of

[ Prestonwood], the result of which is to deprive the

[ RTC] of any security for this |loan .

On February 1, 1990, Prestonwood defaulted on its obligations
to the RTC under the note. Although unable to pay the full anount
of the note installnents, Prestonwod did pay the RTC -until
Decenber 1990--the net operating inconme from the apartnents.
During this period Prestonwod attenpted to sell the apartnents or
to otherwi se restructure its debts. Prestonwod was unsuccessful
in these attenpts and apparently enbarked on a new course: In
Decenber 1990, and January and February 1991, Prestonwood coll ected
rents but failed toremt themto the RTC. The rents collected for
t hese three nont hs total ed $96, 052. 37. The recourse cl assification
of this sumis the focus of this appeal.

On February 4, 1991, Prestonwod filed its Chapter 11

bankruptcy petition. In schedules filed with the bankruptcy court,

Prestonwood listed the RTC s claim on the unremtted rents as



"nonrecourse."” The RTCdid not file a "proof of claim chall enging
this classification and instead, in February 1991, filed a "notice
of perfection" of interest in rents, issues, and profits.2 The RTC
al so made repeated demands on Prestonwood to turn over the
unremtted rents.

In February 1992, the apartnents were sold and all creditors
except for the RTC were paid in full. The RTCfiled a Mdtion for
Paynent of Rents wth the bankruptcy court, to which Prestonwood
responded. The bankruptcy court conducted an evidentiary hearing
on these notions. During this evidentiary hearing, the RTC
di scl osed that the original note had been | ost in 1987.

The bankruptcy court concluded that the RTC was not required
to file a proof of claimto avoid being bound by Prestonwood's
characterization of the unremtted rents as "nonrecourse," and t hat
Prestonwood's refusal to remt rents constituted a wongful
appropriation, making those unremtted rents a recourse debt under
the note and the deed of trust. The bankruptcy court further
concl uded that the RTC owed no i ndemification for the | oss of the
original note. Consequently, the bankruptcy court entered an
order granting the RTC a recourse claim in the anmount of
$96, 052. 37, and comandi ng Prestonwood to pay this anobunt to the
RTC within 15 days.

Prest onwood appeal ed the bankruptcy court's order to the
district court, which affirnmed. The district court agreed with the

bankruptcy court that the RTCs failure to file a proof of claim

2The bar date for filing clains was June 5, 1991.
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did not bind the RTC. Next--instead of classifying Prestonwod's
refusal to remt rents as a wongful appropriation--the district
court concluded that Prestonwood commtted an i ntentional act that
deprived the RTC of its security under the note and deed of trust.
The district court thus also classified the RTCs claim on the
unremtted rents as a recourse debt. Finally, the district court
concl uded that the bankruptcy court did not abuse its discretionin
refusing to order indemification for the | ost note. Prestonwod
timely appeal ed.
|1
ANALYSI S
A. The Procedural Hurdle

Prestonwood attenpts to erect a procedural bar to the
reclassification of RTC s claim According to Prestonwood, the
RTC s failure to file a proof of claimwthin the allotted period
precl udes the RTC from chal | engi ng Prestonwood' s characteri zation
of the claimby the RTC for the unremtted rents as "nonrecourse."

Section 1111(a) of the Bankruptcy Code provides in pertinent

part that "[a] proof of claimis deened filed . . . for any claim
or interest that appears in the schedules . . . except a claimor
i nt er est t hat is scheduled as disputed, conti ngent, or

unliquidated."® The procedural rules provide that "[t] he schedul e
of liabilities . . . shall constitute prim facie evidence of the
validity and amount of the clains of creditors, unless they are

schedul ed as di sputed, contingent, or unliquidated. It shall not

311 U.S.C. 81111(a) (enphasis added).
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be necessary for a creditor . . . to file a proof of claim or
i nterest except as provided in subdivision (c)(2) of this rule."?
Subdivision (c)(2) likew se states that a creditor nust file when
his claim is unscheduled, or when the claim is scheduled as
di sputed, contingent, or unliquidated.?®

Prest onwood does not contend that it failed to schedule the
RTC s claim neither does it contend that it scheduled the RTC s
claim as "disputed, contingent, or unliquidated." Finally,
Prest onwood does not contend that the amount schedul ed, as such,
was inaccurate.® Thus, Prestonwood is reduced to arguing that we
shoul d judicially | egi sl ate a duty-to-chal | enge-the-
characterization-of-the-claimdefense into the Bankruptcy Code.

We decline Prestonwood's invitation. The statutory |anguage
relevant to this contention is straightforward: a proof of claim
is deened filed except when that scheduled claimis listed as
di sputed, contingent, or unliquidated. Prestonwood offers no
rationale that would satisfy the "exceptionally heavy" burden

needed to ignore this clear statutory |language.’” |n contrast, we

‘“FED R BANKR. P. 3003 (b)(1).
SFED. R Bankr. P. 3003 (c)(2).

5Pr est onwood does rai se the novel argunent that m sscheduling
a cl ai mas "nonrecourse" nmay sonehow be consi dered as m sschedul i ng
the "amount" of the claim As one would suspect, Prestonwood
offers no plausible support for its attenpted reinvention of
| anguage.

‘See, Union Bank v. Wlas, 116 L.Ed.2d 514, 521 (1991)
(holding that a litigant bears an "exceptionally heavy" burden to
persuade a court that Congress intended a rule contrary to the
cl ear | anguage of the Bankruptcy Code); Patterson v. Shumate, 119
L. Ed. 2d 519, 528 (1992) (noting sane).
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think it sound to uphold the RTC s expectation that the Bankruptcy
Code nmeans what it says.?

B. The Merits

The note on the apartnents provides that the "Non Persona

Liability" limtation "shall not extend to [Prestonwod's]
wrongful appropriation of any . . . rentals toits owm use if [the
RTC] shall be entitled thereto or to any intentional act of

[ Prestonwood], the result of which is to deprive the [RTC] of any
security for this loan. . . ." The deed of trust for this note

provides that the collateral for this note includes "all proceeds
arising fromor by virtue of the . . . lease. . . of the Land, the
| nprovenents and the Personal Property."

Prest onwood col l ected the rents for the three nonths precedi ng
the filing of its Chapter 11 petition and then refused to remt
these rents to the RTC. W agree with the district court that this

collection and refusal to remt plainly was an "intentional act"

depriving the RTC of the security (the assigned rents) for its

8L,ewis Carroll does not apply to the Bankruptcy Code.

Conpar e:

' Then you shoul d say what you nean,' the March Hare
went on. 'l do,'" Alice hastily replied; 'at |east--at
least | nmean what | say--that's the sane thing, you
know. ' "Not the sanme thing a bit!' said the Hatter.
"Why, you mght just as well say that "I see what | eat"
is the sanme thing as "I eat what | see!"

LEwWS CARROLL, ALICE' S ADVENTURES IN WONDERLAND, ch. 7 (1865).

Because we conclude that the RTC did not need to file a proof
of claimhere, we decline to address whether 1) the RTC s "notice
of perfection" constitutes an informal proof of claim or 2) the
RTC s failure to file was "excusabl e neglect."”
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| oan.® Consequently, we conclude that the balance due on the
unremtted rents is properly classified as a recourse cl ai magai nst
Pr est onwood.

C. The Indemification Cdaim

Rel ying on 83.804 of the Texas Business and Commerce Code,
Prest onwood cl ains that the RTCowes it i ndemi fication because the
RTC lost the original note. Section 3.804 provides:

The Omer of an instrunment which is lost, whether by

destruction, theft, or otherwi se, nmay nai ntain an action

in his own nane and recover fromany party |iable thereon

upon due proof of his ownership, the facts which prevent

his production of the instrunent and its terns. The

court may require security indemifying the defendant

against loss by reason of further <clains on the

i nstrunent . 1°
The commentary to this section provides that "[t] here may be cases
in which so much tine has elapsed, or there is so little possible
doubt as to the destruction of the instrunent and its ownership
that there is no good reason to provide the security. The
requirenent is therefore not an absolute one, and the matter is
left to the discretion of the court."!!

The note at issue was lost in 1987. Nothing indicates that
any ot her hol der of the note exists, and no one other than the RTC

asserted a claim on the note during Prestonwood' s bankruptcy.

'\ note that the district court--which was sitting here as an
appellate court--was not limted to the grounds espoused by the
bankruptcy court to sustain the bankruptcy court's order. See,
e.q., Jaffke v. Dunham 352 U. S. 280, 281 (1957) (holding that an
appel late court nmay sustain the judgnent of a |lower court on any
ground that finds support in the record).

1TEX. Bus. & Cov CopE ANN. 83. 804 (Vernon 1968).
"l d.



Because Prestonwood's exposure to another claimon this note is
renote, we agree with the district court that the bankruptcy court
did not abuse its discretion when it refused to order the RTC to
provi de i ndemity.
1]
CONCLUSI ON

Prestonwood refused to remt rents to the RTC--rents over
whi ch the RTC had a valid security interest--and then attenpted to
renove these rents fromthe RTC s grasp by filing for bankruptcy
whil e characterizing these rents as "nonrecourse." The plain
| anguage of the Bankruptcy Code clearly indicates that this
characterization does not bind the RTC Subst anti vel y,
Prestonwood's intentional refusal to remt the rents warrants
classifying the obligation to remt themas a recourse obligation.
Finally, the bankruptcy court did not abuse its discretion in
refusing to order indemification here.

For the foregoing reasons, the order of the bankruptcy court
IS

AFFI RVED



