IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1610

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JOE HOMRD JONES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92-CR-192-A)

(Sept enber 30, 1994)
Before PCOLI TZ, Chief Judge, WSDOM and SM TH, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

l.
In June 1992, in Fort Wirth, Texas, Joe Jones and Larry Enos
robbed a Grandy's restaurant carrying a machine pistol that |ater
was retrieved by police in the course of a traffic stop. On

July 2, Jones robbed a Wataburger outlet in Fort Worth; again, he

* Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



carried a machine pistol. On July 14, Jones robbed a What aburger
in the sanme general area, brandishing a handgun. He was arrested
one nonth later in Cklahoma Cty, when a drug-related tip led
police to conduct a conputer check of his car that reveal ed that
Jones and the car had been involved in an unrelated robbery in
Texas. Obtaining a search warrant for Jones's notel room police
found the bank bag used in the Gandy's robbery. They arrested
Jones and inpounded his car; three days later, they searched the
car and found a handgun covered by a bandanna resenbling that worn
in one of the Whataburger robberies.

Jones was i ndicted on three counts of violating the Hobbs Act,
18 U.S.C. §8 1951, and three counts of carrying a firearmduring and
inrelation to a crine of violence, 18 U S.C. § 924(c)(1). Ajury

convicted himon all six counts.

.

First, Jones argues that the district court erred in finding
that the live |ineup was not unduly suggestive and in refusing to
suppress eyewitness identifications fromit. Three eyew tnesses
sel ected Jones from a six-person |ineup.

Jones argues that the lineup was inpermssibly suggestive
because he was the only person without a nustache and with slicked-
back hair and one of only three persons with brown eyes. The
gover nnent contends that the |lineup was fair because the partici-
pants shared Jones's general physical characteristics (height,

wei ght, hair, and skin color), and there was no suggestiveness in



the presentation. In support of its position, the governnent
recounts that one eyewitness, after identifying Jones from
phot ographs, did not identify himin the Iineup. Al though Jones
shaved off his nustache and slicked back his hair imediately
before the lineup, the district court did not rely upon this
evasi ve maneuver in ruling against him!?

W review the finding that the |lineup was not inpermssibly

suggestive for clear error. United States v. Brown, 920 F. 2d 1212,

1214 (5th Cr.), cert. denied, 500 U S 925 (1991). If the

eyew t nesses saw an assailant wth a noustache at the scene of the
crime, the fact that Jones was the only person in the I|ineup
W thout a noustache is the reverse of suggestive. One w tness,
after identifying Jones from photographs, did not pick himout of
the lineup. On the facts of this case, there is no reason to all ow
Jones to benefit fromhis deliberate effort to sabotage the |ineup.

Jones's noustache and slicked-back hair are not striking
characteristics, particularly as Jones wre a bandanna in two
robberies, a wig in one, and a cap in another. Nor did the other
persons in the |lineup possess "physical characteristics drastically
dissimlar to those of appellant, thus clearly singling hi mout and
suggesting him for identification to the governnent wtnesses."

United States v. Taylor, 530 F.2d 639, 641 (5th Cr.), cert.

deni ed, 429 U.S. 845 (1976).

! Because the district court found that the |ine-up was not inpernissibly
suggestive, it did not reach the followup question of whether there was a
substantial risk of msidentification.
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L1,

The district court accepted as true defense counsel's
assertion that the jury saw Jones being handcuffed by a U S
mar shal during a recess. According to Jones, the marshal jingled
his handcuffs as he stood behind him escorted him out of the
courtroom and handcuffed him at the top of the stairs in the
presence of jurors. Defense counsel asserts that when he pointed
this out to the court, he was instructed to "shut up."

Counsel noved to recuse the judge; his request was denied. He
then noved for a mstrial, asking to call wtnesses. Again, his
request was denied. The court, however, instructed the jury that
it should not consider the handcuffs as an indication of guilt.

Jones argues that the handcuffs were unnecessary and that the
court's failure to voir dire the jurors about the effect of the
incident and its denial of his request to call w tnesses prevented
hi mfromshow ng prejudice. W reviewthe district court's refusa

to grant a mstrial for abuse of discretion. United States v.

Sanchez-Sotelo, 8 F.3d 202, 211 (5th Gr. 1993), cert. denied

114 S. Ct. 1410 (1994).

"Defendants accused of crines are, of course, entitled to
physical indicia of innocence . . . . The Court has decl ared
however, that brief and inadvertent exposure to jurors of defen-
dants in handcuffs is not so inherently prejudicial as to require
a mstrial, and defendants bear the burden of affirmatively

denonstrating prejudice.” United States v. Di ecidue, 603 F. 2d 535,

549 (5th Gr. 1979), cert. denied, 445 U S. 946 and 446 U. S. 912




(1980). The exposure herein was brief and apparently i nadvertent,
the restraint was routine, and the court gave a cautionary
i nstruction. Al t hough the trial court could have handled the
situation in a nore appropriate manner, the denial of a mstrial

was not an abuse of discretion.

| V.

Jones offered the testinony of Dr. Robert Pow tsky concerning
the unreliability of eyew tness testinony. The district court
excluded the testinony in aruling that relied upon both a concern
that Pow tsky would be "parroting" soneone else's study wthout
havi ng enough know edge for effective cross-exam nati on and upon
FED R EviD. 403 considerations.?2 Applying rule 403, the court
concluded that the probative value of the testinony would be
substantially outweighed by its prejudicial effect. The court al so

expressed skeptici smabout whet her Pow tsky qualified as an expert

2 The court explained its reasoning about the exclusion as follows:

“[My inpression is that he is, for the nobst part, just
parroting what another person has said and in its entirety is
relying on studi es of another person to reach the concl usion . -
I think there are offsetting and conpeting considerations, and in
this case | think they outweigh the gain from the testinony. I
think that there would be a tendency the way this w tness proposes
to present it, as indicated by M. Fleury's questioning, for the
jury to be over influenced in an inproper and undue way by his
testinony, particularly taking into account the questionable basis
for this witness' ability to actually convey the testinony . .
Even if it would be of narginal assistance to the trier of fact to
hear fromthis witness . . . the probative value of the testinony
this witness would give is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues and ni sunderstanding of
the jury.”

(Enmphasi s added.) These coments reveal an express reliance both upon the
doctor's | ack of personal know edge about the study and upon the bal anci ng test
of rule 403.
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inthis particular field. W reviewthe district court's exclusion
of evi dence under rul e 403 under the abuse of discretion standard,

United States v. Luben, 812 F. 2d 179, 184 (5th Cr. 1987), and find

that there was no error here.
Jones conplains that the ruling is inconsistent with Daubert

v. Merrell Dow Pharnmaceuticals, Inc., 113 S. C. 2786 (1993), in

which the Court held that the Frye requirenent of a generally
accept ed net hodol ogy was not codified in FED. R Evip. 702. Daubert
did not dispense with the district court's discretion to exclude
expert testinony under rule 403, however; since the district court
relied upon rule 403 in its ruling, Daubert does not require

reversal. See Marcel v. Placid G| Co., 11 F.3d 563, 567 (5th Cr

1994) (stating that in addition to enploying Daubert, district

court can exclude evidence under rule 403).

V.

Jones argues that the governnment presented insufficient
evidence to prove an interstate nexus with respect to the Hobbs Act
charges. |If his Hobbs Act convictions are reversed, he contends
that his weapons convictions also nust fall for lack of an
underlying crinme of violence.

Bot h chai ns robbed by Jones, G andy's and Whataburger, sold
food that was purchased from out-of-state vendors. Each store
W red proceeds to headquarters in another state. The precedents of
this circuit support finding an interstate nexus on these facts.

In United States v. Martinez, 28 F.3d 444, 445 (5th Gr. 1994), we




found an interstate nexus to support Hobbs Act convictions where
t he def endant robbed three D anond Shanrock conveni ence stores and
two fried chicken outlets. The robberies interrupted conmerce in
stores dealing in out-of-state wares and resulted in the permnent

closure of one. In United States v. Sander, 615 F.2d 215, 218 (5th

Cr.), cert. denied, 449 U S. 835 (1980), we held that doing

busi ness out - of -stat e and purchasing i nterstate goods i s sufficient
to provide an interstate nexus. The governnent presented suffi-

cient evidence of an interstate nexus here.

V.
Jones argues that the Doubl e Jeopardy Cl ause bars convictions
for violating the Hobbs Act and carrying a firearmduring the sanme

Hobbs Act viol ation, asking the court to hold that United States v.

D xon, 113 S. C. 2849 (1993), overrules caselaw all ow ng cunul a-
tive punishnment for the sanme conduct in a single trial where
aut hori zed by Congress. Jones's argunent is without nerit. Dixon

overruled Grady v. Corbin, 495 US. 508 (1990), nmaking the

Bl ockburger standard apply in all doubl e j eopardy anal yses, whet her

the convictions resulted fromone trial or nultiple trials. D xon,

113 S. C. at 2860. Under Bl ockburger v. United States, 284 U. S.

299, 304 (1932), convictions for violations of two statutes fl ow ng
fromthe sanme course of conduct do not violate the Doubl e Jeopardy
Clause if each statute requires proof of an elenent that the other

does not. In United States v. Martinez, 28 F. 3d 444, 445 (5th Cr

1994), this court held the Hobbs Act and use of a firearmduring a



crime of violence to be different offenses under the Bl ockburger

test. The Hobbs Act requires proof of an attenpt or comm ssion of
robbery or extortion, or the threat or conm ssion of physica
vi ol ence. Section 924(c), on the other hand, requires the use or
carrying of a firearmin the conmm ssion of any federal felony.

Each of fense contains a statutory el enent not present in the other.

VI,

Finally, Jones argues that the district court erred in
refusing to suppress evidence gained from searches of his notel
roomand car. He contends that the warrant for the search of his
nmotel room was not supported by probable cause. Because the data
provided by the informant was corroborated, however, there was
pr obabl e cause.

The i nformant advi sed the police that a man in Jones's notel
roomwas selling heroin and that when he declined to purchase, the
man threatened himwith a gun. The warrant recites that when the
police ran a conputer check of Jones's license plate, they | earned
that he was wanted on a robbery charge and had been arrested under
an alias on drug charges in the past. Based upon this information,
the police arrested Jones when he and his girlfriend | eft the notel
roonm the wonan was i n possession of four used syringes that tested
positive for cocaine and nethanphetam ne. At this point, they
sought a warrant to search the notel room for drugs and drug
paraphernalia. They found the Grandy's bank bag in plain view

The Oklahoma City police inmpounded Jones's car upon his



arrest. Three days later they searched it and found a firearm
wrapped in a bandanna. The governnment justifies the search under
the autonobile exception to the warrant requirenent, contending
that the police had probable cause to believe a handgun used in
various robberies was in the car, since it was not found in the
not el room

The i npoundnent of the vehicle does not renobve it from the
anbit of the autonobil e exception, as "the justification to conduct
[] a warrantless search does not vanish once the car has been

i mobi i zed. " M chigan v. Thonmas, 458 U S. 259, 261 (1982).

"[E] xigence is to be determned as of the tine of seizure of an
autonobil e, not as of the time of its search,"” and the fact that
sufficient tine to obtain a warrant has passed between the seizure

and the search does not invalidate either. United States V.

Mtchell, 538 F.2d 1230, 1232 (5th Gr. 1976) (en banc), cert.
denied, 430 U. S. 945 (1977). See also United States v. MBee

659 F.2d 1302, 1305 (5th Gr. Unit B COct. 1981), cert. denied,

456 U. S. 949 (1982). Because the search was supported by probable
cause and was within the autonobile exception, the district court
did not err in admtting the evidence.

AFFI RVED.



