IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1605
Summary Cal endar

HAROLD B. CORNI SH,
Pl ai ntiff-Appellee,
ver sus
CI TY OF DALLAS, TEXAS,
Def endant - Appel | ant.
ok ok K Kk ok
JAMES ALLEN, JR, ET AL.,
Pl ai ntiffs-Appellees,
vVer sus
CI TY OF DALLAS, ET AL.,
Def endant s,
CI TY OF DALLAS, ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court for
the Northern District of Texas
(3:87-CV-2431-H c/w 88-2742)

(May 25, 1994)
Bef ore REAVLEY, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal



BACKGROUND
The appellant, Gty of Dallas, seeks to recover attorney's
fees under 42 U.S.C. 8§ 1988 based on the contention that the
appel lees' Cvil Rights cause of action was frivol ous,
unreasonabl e and w thout foundation. The district court denied
the city's request.
The appel |l ees are six black police officers who were
enpl oyed by the Dallas Police Departnent. The officers alleged
that several racially discrimnatory actions, including
di sciplinary reprimnds, denotions and di sparate transfers, were
instituted against themby the city of Dallas. The district
court granted sunmary judgnent in favor of the city on the Title
VII clains and dism ssed the officers' remaining clains. The
of ficers appealed and we affirnmed the district court's judgnment
on the basis of its well reasoned nenorandum opinion. The city
now appeals the district court's subsequent denial of attorney's
fees. W affirm
DI SCUSSI ON
We review awards or denials of attorney's fees for abuse of

di screti on. United States v. State of Mss., 921 F.2d 604, 609

(5th Gr. 1991). The Suprenme Court stated in Christiansburg

Garnent Co. v. EEEOC, 98 S. . 694, 701 (1978) that "a

plaintiff should not be assessed his opponent's attorney's fees

unless a court finds that his claimwas frivol ous, unreasonabl e,

profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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or groundless, or that the plaintiff continued to litigate after
it clearly becane so." The city conplains that the officers
clainse were groundl ess because the officers did not present
evidence to support their clains and that "they did not take even
one deposition during the course of the pending litigation."

A failure to take depositions, however, does not necessarily
render an action frivolous, unreasonable or groundless. Mlett
v. Jeane, 910 F.2d 296, 299 (5th G r. 1990). Furthernore, the
district court's opinion denonstrates that the officers did
submt evidence in support of their clains, but it was not
substanti al enough to defeat sunmary judgnent. Although we agree
wth the district court that "sone of the plaintiffs' clainms cone

dangerously close to violating the Christiansburg standard,"” the

district court, which carefully considered all the evidence
subm tted on summary judgnent, determ ned that the clains were
not "wholly w thout foundation." The court's denial of
attorney's fees was not an abuse of discretion.

AFFI RVED.



