IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1601

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DAVI D W HORROCKS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR-093-7T)

(January 21, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
I
David W Horrocks plead guilty to one count of commtting
bank fraud in violation of 18 U . S.C. § 1344. The district court
sentenced Horrocks to prison for three nonths followed by three

mont hs of hone confinenent. The court also i nposed three years of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



supervi sed rel ease to comence on conpletion of Horrock's prison
term and ordered a special assessnment of $50.

In sentencing Horrocks, the district court assigned him an
offense level of 10 and a crimnal history category of I. The
Sent enci ng Cui del i nes under these circunstances require inposition
of a sentence of six to twelve nonths. US S G Chb5 PA
Sentenci ng Table. The probation officer recommended t hat Horrocks
was not eligible for probation under statute or under the
gui del i nes. Horrocks objected, arguing that probation was
available. The district court overruled Horrock's objection and
adopted the probation officer's reconmmendati on. Horrocks tinely
appeal s.

|1

Horrocks clainms that the |aw under which he was convicted
conflicts with the statutory and Sentenci ng Gui del i nes prohibition
on probation. He notes first that the law that he violated
provi des that a person convicted of bank fraud "shall be fined not
nore than $1, 000,000 or inprisoned not nmore than 30 years, or
both." 18 U . S.C. § 1344. As Horrocks observes, the statute does
not require the inposition of a mninmumjail sentence.

On the other hand, Horrocks' argunent continues, the
Sentencing Qi deli nes, and the statutory Jlaw which they
i ncorporate, provide that a court cannot probate the sentence of a
Class B felon. UuS SG 8§ 5BlL.1(b) (citing 18 US.C 8§
3561(a)(1)). The relevant statutory provisions characterize as a

Class B felony any offense that results in a maxi nrum term of 25



years or longer and is not classified by a letter grade. 18 U. S. C
8§ 3559(a)(1l). Horrocks therefore conmtted a Cass B felony and
the court could not probate his sentence.

Horrocks describes the statutory provision that sets his
sentence at up to thirty years and the prohibition on probation as
at odds. He is mstaken. One can honor both strictures sinply by
conplying with the Sentencing Gui delines, which require inposition
of a sentence on Horrocks of at least six nonths, and by then
refusing to grant probation. Such a sentence is shorter than
thirty years, denies himprobation, and falls within the paraneters
set by the Cuidelines.

Horrocks asserts that denial of probationis inconsistent with
a statute that requires no mni numsentence. For this proposition,

he relies on United States v. Elliott, 971 F.2d 620 (10th GCr.

1992). The Tenth Circuit cane to the opposite conclusion in
Elliott. The court reasoned that a sentence of no nonths is not
t he sane as probati on. A prohi bition on probation, therefore, did
not mandate a nom nal sentence where the Sentencing Guidelines
ot herwi se allowed the court to inpose no sentence at all. 1d. at
622.

The conflict that Horrocks suggests does not arise. 18 U S.C
8§ 1344 sets the range of punishnents the court may inpose upon
Horrocks. 1In contrast, 18 U S.C. § 3559(a) (1) prohibits probation
of Class B felons once the court inposes sentence. The only
possi bl e conflict in the present case ari ses between the Sent enci ng

Qui delines and 18 U.S.C. § 1344. The Sentencing Guidelines require



a m ni mum sentence of six nonths whereas 18 U.S.C 8§ 1344 does not
require a mninmm sentence. In essence, Horrocks' objection
anobunts to the assertion that the Sentencing Quidelines conflict
with federal crimnal |aw wherever the Guidelines restrict the
| atitude of a sentencing judge.

This Ilimtation of discretion is the purpose of the
CGui del i nes. See US.S.G Ch.1, P.A Introduction. Feder al
crimnal law and the Qiidelines do not conflict; they are
conplenentary. By abiding the terns of each, we honor both. W
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