UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-1590
Summary Cal endar

FEDERAL DEPCSI T | NSURANCE CORP.
Pl ai ntiff-Appellee,

VERSUS
ELAINE E. NELSON, ET AL.,
Def endant s,
ELAINE E. NELSON, ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

(3: 92- CV- 0635- D)

(March 15, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, G rcuit Judges
PER CURI AM:
Def endant s- Appel l ants Elaine E. Nelson and Gal en B. Edwards

chal l enge the district court's conclusion that their failure to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



specifically deny the authority of an agent nmade themliable on a
note in which they were naned as makers by that purported agent.
Def endant s- Appel | ants Bedford D. Edwards and Joyce Edwards cont est
the district court's determ nation that they waived their defense
of res judicata against Plaintiff-Appellee Federal Deposit
| nsurance Corporation ("FDIC') by failing to object to claim
splitting by the FDIC. Finding no error, we affirm
I
FACTS AND PROCEEDI NGS

The facts relevant to this appeal are undisputed. |n Cctober
1988, Bedford Edwards executed a prom ssory note ("Note 1") with an
original principal sum of $100,323.23 payable to NCNB Texas
Nati onal Bank ("NCNB"). Bedf ord Edwards signed this note as
fol |l ows:

s/ Bedford D. Edwards

BEDFORD D. EDWARDS, | ndividually and as

ATTORNEY- | N- FACT for GALEN B. EDWARDS
and ELAI NE E. NELSON

Gal en Edwards and El ai ne Nel son (the "Note One Defendants") are the
adult children of Bedford Edwards.

NCNB assigned Note 1 to the FDIC, which filed the instant
suit. The FDIC alleged that Note 1 matured 90 days fromthe date
of its making; that it has remained unpaid; and that on Novenber
1, 1992 the sum of $99,965.55 in principal and $34,913.88 in
accrued interest was due on that note.

In May 1988, Bedford Edwards and his wife, Joyce Edwards (the
"Note Two Defendants"), executed a witten prom ssory note ("Note
2") with an original principal sum of $80,000.00 payable to First

2



Republ i cBank Waco. Eventually, NCNB acquired this note and al so
assigned it to the FD C In the instant suit, the FDI C all eged
that Note 2 is secured by certain real property in MLennan, Texas;
that Note 2 matured in May 1990 but remains unpaid; and that on
Novenber 1, 1992 the sumof $80,000 in principal and $31,866.40 in
accrued interest was due on that note.

AN E. Properties, a non-party to the instant appeal, filed a
suit related to the MLennan property, which was allegedly

encunbered as collateral for Note 2. In A.N.E. Properties v. NCNB

Texas National Bank, this non-party sued NCNB and the United States

of Anerica to quiet title to that property. The FDICintervened in
that action and also filed a third-party conpl aint therein agai nst

t he Not e Two Def endant s for, i nter al i a, f raud and

m srepresentation in executing the deed of trust purporting to
encunber that property as collateral for Note 2. The A.N. E.
Properties litigation and the instant case were prosecuted

simul taneously, albeit the A N.E. Properties litigation was the

first to reach judgnent.
Nei t her of the Note Two Defendants objected to this parallel
litigation as constituting claimsplitting by the FD C After

judgnent was entered in A NE  Properties, however, those

defendants attenpted to raise a defense of res judicata in the
i nstant case.

Thereafter, the FDI C noved for summary judgnent on Note 1 and



on Note 2. In the issues relevant to this appeal,! the district
court concluded that the Note One Defendants' failure specifically
to deny the authority of Bedford Edwards as their agent nade them
liable on Note 1. As to Note 2, the district court concl uded that
the Note Two Defendants' failure to object to the purported
splitting of clains by the FD C constituted waiver of their res
judi cata defense. Accordingly, the district court granted summary
judgnent in favor of the FDIC on both Note 1 and Note 2. All four
Def endant s- Appel l ants tinely appeal ed.
I
DI SCUSSI ON

A. Failure to Deny Authority of Agent

Bedf ord Edwar ds si gned Note 1 i ndividually and as attorney-in-
fact for the Note One Defendants. The FDIC produced Note 1 to
establish the liability of the Note One Defendants, but offered no
proof of the authority of Bedford Edwards to sign the note as their
agent. For their part, the Note One Defendants never specifically
denied the authority of Bedford Edwards to act as their agent.
They contend, however, that they need not deny such authority,
insisting instead that the FDIC had the burden of proving the
authority of the agent, and that the FDIC failed to carry its
bur den.

We di sagree. Section 3.403 of the Texas Business and

The FDIC sued to collect on four notes. On appeal, the
Def endant s- Appel | ants have rai sed only two argunents regardi ng two
of those four notes and none as to the remaining two notes. Any
argunents not nade on appeal are deened waived. E.g., Kincade v.
Ceneral Tire & Rubber Co., 635 F.2d 501, 504-06 (5th GCr. 1981).
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Comrerci al Code provides: "A signature [on a note] nmay be nmade by
an agent or other representative, and his authority to nmake it may
be established as in other cases of representation."? Regarding
proof of authority, 83.307 of that same code provides in pertinent
part:
Unl ess specifically denied in the pleadings each
signature on an instrunent is admtted. When the
ef fectiveness of a signature is put in issue:
(Zj t he signature is presuned to be genuine or
aut hori zed . .
When signatures are admtted or established, production
of the instrunent entitles a holder to recover on it
unl ess the defendant establishes a defense.?
Thus, as the district court aptly observed, under 83.307 the FD C
was entitled to a presunption that Bedford Edwards had the
requi site authority once it produced Note 1. The failure of the
Note One Defendants specifically to deny this authority or
otherwi se attenpt to rebut this presunption nade it concl usive.*

B. Wi ver of Res Judicata Defense

The FDICintervened in A.N. E. Properties, a suit involving the

validity of the collateral provided for Note 2. In this suit, the
FDICfiled a third-party conpl ai nt agai nst t he Note Two Def endant s,
al l eging that they engaged in fraud when they executed the deed of

trust used to provide collateral for Note 2. Al t hough A N E

TEX. Bus. & Com Copbe ANN.  83.403(a) (Vernon 1968).

5TEX. Bus. & Cov CobeE ANN.  83.307 (Vernon 1968) (enphasis
added) .

‘See, e.9., Holland v. First Nat. Bank, 597 S.W2d 406, 411
(Tex. Gv. App.--Dallas 1980, no wit) (holding that production of
the note itself is sufficient to establish the signature and the
authority of the agent absent a specific denial).
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Properties and the instant case were being litigated at the sane
time, the Note Two Defendants did not object to this arguable
claimsplitting by the FDIC. > After judgnent was entered in A N E
Properties, however, the Note Two Defendants attacked this claim
splitting indirectly by contending that this judgnent barred the
FDIC fromcollecting on Note 2. The district court concluded that
the Note Two Defendants waived their res judicata defense by

failing to object to the possible claimsplitting by the FDI C

SClaimsplitting occurs when a single "cause of action" is
split by advancing one part in an initial suit and another part in
a later suit. E.g., Texas Enployers' Ins. Ass,n v. Jackson, 862
F.2d 491, 501 (5th Gr. 1988). Such "splitting" may subject the
second claimto preclusion. As Judge Rubin aptly noted:

The rules of res judicata, as the term is sonetines
sweepi ngly used, actually conprise two doctrines
concerning the preclusive effect of prior adjudication.
The first such doctrine is "claimpreclusion,” or true

res judicata. It treats a judgnent, once rendered, as

the full nmeasure of relief to be accorded between the

sane parties on the sane "claint or "cause of action." .

.. Wen the plaintiff obtains a judgnent in his favor,

his claim "nerges" in the judgnent; he may seek no

further relief on that claim in a separate action.

Conversely, when a judgnent is rendered for a defendant,

the plaintiff's claimis extinguished; the judgnent then

acts as a "bar." . . . Under these rules of claim
preclusion, the effect of a judgnent extends to the
litigation of all issues relevant to the sanme claim

between the parties, whether or not raised at trial.

Kasper Wre Wirks, Inc. v. Leco Engineering & Mach., 575 F. 2d 530,
535 (5th Cr. 1978) (enphasis added) (citations onmtted). To
determ ne what constitutes the same "claint or "cause of action" we
apply the "sane transaction" test, i.e., whether the earlier and
|ater clains are "based on the 'sane nucl eus of operative fact."'"
Eubanks v. F.D.1.C, 977 F.2d 166, 171 (5th Cr. 1992) (quoting
Howe v. Vaughn, 913 F.2d 1138, 1144-45 (5th Cr. 1990; Inre Ar
Crash at Dallas/Ft. Wrth Airport, 861 F.2d 814, 816 (5th Cr.
1988)). As we conclude that the Note Two Defendants have wai ved
any res judi cata defense, we need not decide whether a fraud claim
related to a deed of trust used to collateralize a note arises out
of the "sanme nucleus of operative fact" as a suit to collect on
t hat sanme note.




As we agree with the district court, we quote w th approval
its reasoni ng and concl usi on regardi ng wai ver:
Cenerally, if two actions are pursued si nul taneously, the
first judgnment to be entered is entitled to res judicata
effect without regard to the order in which the two
actions were conmenced. 18 CHARLES ALAN WRI GHT, ET. AL.,
FEDERAL PRACTI CE AND PROCEDURE 84402 at 22, 24 (1981). An
exception to this rul e has been recogni zed, however, when
the defendant in the second action waives any objection

to splitting the actions. Restatenment (Second) of

Judgnents, 8§26 Comment a (1982) states:

Wher e t he plaintiff IS si mul t aneousl y
mai nt ai ni ng separate actions based upon parts
of the same claim and in neither action does
t he def endant nake the objection that another
action is pending based on the sanme claim
judgnent in one of the actions does not
preclude the plaintiff from proceeding and
obtai ning judgnent in the other action. The
failure of the defendant to object to the
splitting of the plaintiff's «claim is
ef fective as an acqui escence in the splitting
of the claim

Courts in other jurisdictions have applied the

Restatenent to hold that defendants have waived the

defense of res judicata in sinultaneous actions. See,

e.q., Cal deron Rosado V. CGener al El ectric Circuit

Breakers, Inc., 805 F.2d 1085, 1087 (1st G r. 1986)

(def endant wai ved res judi cat a def ense when defendant did

not conplain of plaintiff's splitting cause of acti on and

l[itigating in two forunms simultaneously); | nperi al
Construction Managenent Corp. v. Laborers Int'l Union
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Local 96, 729 F. Supp 1199, 1207 (N.D. Ill. 1990) [sane];
Kendall v. Avon Products, Inc., 711 F. Supp. 1178, 1182

(S.D.N Y. 1989) [sane]. The [Note Two Defendants] did
not object in either action to the two suits proceedi ng
si mul taneously. Accordingly, [the Note Two Def endant s]
have wai ved any def ense based on res judicata [that] they

may have had because of the A N. E. Properties litigation.

11
CONCLUSI ON

The district court did not err in concluding that production
of Note 1 by the FDIC entitled it to a presunption that the agent
signing that note had authority to bind the nanmed principal ssSQt he
Note One Defendants. Those defendants' failure to deny such
authority in an express and tinely manner nade that presunption
concl usi ve. Neither did the district court err in concluding that
the Note Two Defendants waived their res judicata defense by
failing to object to claimsplitting by the FDI C, essentially,
they slept on their rights, allow ng both the instant suit and the

AN E. Properties litigation to proceed sinultaneously w thout any

objection on their part, even though each arguably involved
different facets of the sanme claim

For the foregoing reasons, the judgnent of the district court
IS

AFFI RVED.



