IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1583
Summary Cal endar

JAVES HERBERT GOTTLI CH
Peti ti oner- Appel | ant,
vVer sus
JAMES A. CCOLLINS, ET AL.,
Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(4:92-CV-607-Y)

(January 18, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM
I

On Novenber 29, 1990, a Texas jury found Gottlich guilty of
i ndecency with a child and sentenced him to life inprisonnent.
Gottlich noved for a newtrial, alleging that he had a substanti al
conflict of interest wwth his trial counsel, that counsel should

have withdrawn prior to jury selection, and that counsel's failure

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



to do so denied Gottlich his Sixth Anmendnment right to effective
assi stance of counsel.

The alleged conflict arose from a Novenber 15, 1989 letter
Gottlich wote to the Tarrant County District Attorney accusing
trial counsel, Jack Beech, of coercing himinto participating in an
i nsurance fraud schene, which also involved Beech's son and his
son's girlfriend. Gottlich offered to testify against Beech in
exchange for probation in his pending aggravated sexual assault
case. Beech Ilearned about the letter from the prosecutor.
Followng a hearing at which CGottlich and Beech testified, the
state trial court denied the notion w thout explanation.

On direct appeal, CGottlich raised the ineffective-assistance
claimprem sed on the alleged conflict of interest. The appeals

court refused to address the claimon the nerits, stating that "any
nmotion made after trial has ended, conplaining of a conflict of
interest between a client and his attorney, is untinely. W find
that because CGottlich did not raise the issue of a conflict of
interest until his notion for new trial, he waived this point."

Gottlich v. State, 822 S.W2d 734, 737 (Tex. Ct. App. 1992, pet.

ref'd) (citations omtted). The court al so observed that even if
Gottlich had tinmely objected, it would have found the claim
meritless because Cottlich failed to prove the existence of an

actual conflict and acquiesced in the representation.



|1

After noving for state postconviction relief, Gottlich filed
his § 2254 petition alleging that he was denied effective
assi stance of counsel and due process as a result of the conflict
of interest. The magistrate judge recommended dism ssing the
petition w thout prejudice because Gottlich's state habeas corpus
proceedi ng was pending, or alternatively, denying the petition on
the ground that the claim was procedurally barred from federa
habeas review. Over Cottlich's objections, the district court
adopted the magi strate judge's recomendation to deny the petition
on the ground that the claimwas procedurally barred.

On appeal, CGottlich reiterates his allegations concerning the
conflict of interest and argues that to the extent Texas |aw
required himto raise the conflict issue prior to trial or waive
it, it is inconsistent with Suprene Court precedent.

1]

The district court correctly concluded that Gottlich's claim
is procedurally barred from federal habeas review Absent a
show ng of cause and prejudice, a federal habeas court nay not
reach the nerits of procedurally defaulted clains "in which the
petitioner failed to follow applicable state procedural rules in

raising the clains." Sawer v. Witley, us __ , 112 S. Ct.

2514, 2518, 120 L. Ed. 2d 269 (1992). Gottlich first raised his
conflict of interest claimin his motion for a newtrial, and the

trial court denied it wthout explanation. He then presented the



claimto the Texas Court of Appeals on direct appeal. That court
held that Gottlich had waived the claim by failing to raise it
prior to trial. Gottlich, 822 S.W2d at 737. Thus, the | ast
reasoned opi nion addressing the claimexplicitly rejected it on the

ground of procedural default. See Ylst v. Nunnenaker, Uus

., 111 s. . 2590, 2594, 115 L. Ed. 2d 706 (1991). The appeals
court also noted, in the alternative, that Gottlich's claimlacked
merit, but the court's discussion of the nerits does not renove the
bar . "[Where a state court finds that a federal claim is
procedurally barred, but goes on to reach the nerits of that claim
in the alternative, the state court's reliance on the procedural
default still constitutes an i ndependent and adequate state ground

whi ch bars federal habeas review " Sawers v. Collins, 986 F.2d

1493, 1499 (5th GCir.), cert. denied, 113 S.C. 2405 (1993).

Gottlich has not attenpted to show cause for his default.
Gottlich argues that requiring defendants to rai se conflict of

i nterest issues before trial is inconsistent with Wood v. Georaqia,

450 U.S. 261, 101 S.&. 2097, 67 L. Ed. 2d 220 (1981). Thi s
argunent lacks nerit. Wod was a direct crimnal appeal, not a
habeas proceeding. The case did not involve a procedural default
resulting fromthe defendants' failure to present properly a claim
to the state courts. Gottlich correctly points out that the
Suprene Court raised, sua sponte, the i ssue of a possible violation
of the defendants' rights to due process resulting froma conflict

of interest with their attorney. The potential conflict arose



because the attorney was hired by the defendants' enpl oyer, and the
Court believed that the enployer, a nerchant inthe field of "adult
entertainnment,” mght be using the defendants to create a test
case. |d. at 266-67. The Court determned it could consider the
I ssue because it was apparent fromthe record and because it had
been raised in the trial court. 1d. at 264-65 & n.5. The case has
no application here and consequently affords Gottlich no relief.
|V

For the reasons stated in this opinion, the judgnent of the

district court is

AFFI RMED



