IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1582
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RONNI E LYNN FOALER

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:92-CR-177-Y
~(March 23, 1994)

Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Because Ronni e Lynn Fow er did not nove for acquittal, this
Court's review of his claimthat the evidence was insufficient to
support his conviction for robbing Bibi Shadia is limted to
determ ning "whether there was a manifest m scarriage of justice,
that is, whether the record is "devoid of evidence pointing to

guilt."" United States v. Daniel, 957 F.2d 162, 164 (5th Cr

1992) (citation omtted).

Shadia did not testify that Fow er was not the robber, she

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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was nerely unable to nmake an in-court identification of him
Shadia testified that Fower's coloring and build were |ike the
robber's but that she was uncertain whether his features were
simlar. Moreover, Shadia' s testinony that the robber was a
"full size" and a few inches taller than she was not inconsistent
wth the testinony of the other victins that the robber was
between 5'8" and 5' 10", stocky, and nmuscul ar and who were sure
that Fow er was the robber.

| dentity may be established by inference and circunstanti al

evidence. United States v. Royals, 777 F.2d 1089, 1091 (5th Cr

1985). If corroborating or other connecting evidence exists,
identification by resenblance is sufficient to support a

conviction. United States v. Ezzell, 644 F.2d 1304, 1306 (5th

Cir. 1981). The other victins' descriptions of the robber's
physi cal appearance and his actions were sufficiently simlar to
Shadia's to supply the requisite corroborating evidence regarding
Fow er's identity. Each of the victinms was nmaking a ni ght
deposit of a commercial nature after driving up to the night
deposit box. Four victins testified that the assailant was a
bl ack man weari ng pantyhose over his face and dark cl othes and
was w el ding a weapon. Thus, the record is not devoid of
evidence that it was Fowl er who robbed Shadia, and no m scarri age
of justice occurred.

Fow er's claimof ineffective assistance of counsel cannot
be resol ved on direct appeal because it was not raised in the
district court, thereby enabling the district court the

opportunity to develop the record on the nerits. United States
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v. Bounds, 943 F.2d 541, 544 (5th G r. 1991). This portion of
the appeal is DI SM SSED W THOUT PREJUDI CE to Fow er's right to
raise the issue in a 28 U S.C. 8 2255 notion. 1d.
The judgnent of the district court is AFFI RVED.



