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PER CURI AM
Def endant - appel | ant Robert Lee Roach (Roach) was charged in a
three-count indictnment with three instances of burglarizing three
different United States Post Ofices in Fort Worth, Texas, on June

14, July 21, and Septenber 30, 1992, contrary to 18 U. S.C. § 2115.

Roach pleaded guilty to count one (burglary June 14, 1992, Post

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Ofice at 4725 Vernont) pursuant to a plea agreenent under which
the prosecution agreed to dismss counts two and three. The
agreenent noted, inter alia, that the maxi mumperiod of confi nenent
aut hori zed was five years, that there was no agreenent as to what
t he sentence would be, and the defendant would not be allowed to
wthdraw the plea "if the Court departs from the applicable
gui del i ne range. "

Roach now appeals his sixty-nonth sentence, which is the
statutory maximum We affirm

The PSR, as ultimately anended, found that Roach, then 37, had
24 crimnal history points, placing him in crimnal history
category VI, and an offense |evel of 10 (after deducting 2 points
for acceptance of responsibility), producing a guideline range of
confinenent of 24 to 30 nonths. Roach's crimnal history points
resulted fromsone 11 offenses since 1975, including 4 burglaries
of buildings (1 of which was not assigned crimnal history points
because it was di sposed of by plea in bar) and 2 felony thefts; 6
of the offenses were commtted while on parole, and Roach's only
probati on was revoked because of subsequent crim nal conduct. The
PSR suggested, and the governnment requested by notion prior to
sentenci ng, that upward departure under U S. S.G § 4A1.3 would be
appropri ate because crimnal history category VI did not adequately
reflect the significance of Roach's crimnal history.

At sentencing, the district court notified the parties of its
tentative findings approving the PSR as anended, finding that Roach

had 24 crimnal history points as calculated by the PSR, an



adj usted offense | evel of 10, and a guideline confinenent range of
24 to 30 nonths, and that upward departure was appropriate under
section 4Al. 3 because Roach's crimnal history category VI did "not
adequately refl ect the seriousness of the defendant's past crim nal
conduct or the likelihood that the defendant will commt other
crimes.” In this connection, the court noted, anong ot her things,
t he nunber of prior offenses, that the 24 crimnal history points
were alnost twice the nunber sufficient to put Roach in category
VI, that the present offense was burglary and several of the prior
offenses were, that 6 of the offenses were commtted while on
parol e, that probation for 1 was revoked for subsequent crim nal
conduct, and that burglaries and felony thefts "are not m nor
crimes."” The court al so observed that Roach had served only 10 to
11 years of previous sentences totaling sone 52 years. The court
stated it would "structure its departure by noving increnentally
down the sentencing table to succeeding hire [higher] offense
levels in Crimnal H story Category VI until it finds the guideline

range appropriate to this case,"” which the court determned to be
51 to 63 nonths (effectively, offense level 17). The court said
that it mght be inclined to choose a range "a notch or two bel ow
one that approached the statutory nmaxi num [ 60 nonths] except for
the court's view of the "defendant's recidivism being nearly
certain."

The court then called for objections. Def ense counsel

objected to the upward departure, arguing that no departure was

appropriate and if any were that suggested was excessive, but nade



no challenge to the crimnal history points or facts in respect
thereto or to the PSR s anended cal cul ati ons under the gui delines.
After counsel argued these objections, the court stated "there are
two factors here. One is the seriousness and al so the |ikelihood
of recidivism?"” Counsel then argued that it was wong to hold
against his client the fact that he had served only a snall portion
of the tinme previously assessed and this was objectionabl e "under
equal protection grounds."” The court responded "that's a
m scharacterization of ny findings." After argunent, the court
overrul ed the objections, approved its prior tentative findings,
and sentenced Roach to 60 nonths' confinenent, 2 years' supervised
rel ease, and restitution.

Roach now appeals, claimng that no upward departure was
warranted, that if any was its extent was excessive, and that the
district court's reasons were inproper and inadequate.

Roach's argunents on appeal anmount in essence to a quarre
with the theory of the guidelines provision that upward departure
under section 4A1.3 is warranted "when the crimnal history
category significantly underrepresents the seriousness of the
defendant's crimnal history or the likelihood that the defendant
will commt further crines," or an argunent that such departures
are inappropriate where the crimnal history category is already
VI, or arelimted to instances involving prior crines of violence.
However, section 4Al1.3 expressly contenplates departure above
category Vi. And, as upward departure is available in such

i nstances, this necessarily also neans that it is not restrictedto



i nstances where prior offenses are omtted from the crimnal
history points. Nor is there any limtation to instances involving
prior violence. W have | ong recogni zed that an excessive crim nal
hi story point total may be a basis for departure where the crim nal
history category is VI, United States v. Rogers, 917 F.2d 165, 169
(5th Gr. 1990), cert. denied, 499 U S. 924 (1981), and that a | ong
crimnal history of nonviolent crines may "denonstrate [] a
di srespect for the |aw not adequately reflected by a category Vi
crimnal history." United States v. Pennington, 9 F.3d 116, 118
(5th Gir. 1993).

We al so note that the district court did not err in concluding

that burglary of a building and felony theft were "not mnor
crimes." The district court properly recognized that the prior
burgl aries were not as serious as if they had been of a dwelling or
other then occupied structure, but they were burglaries of
buil dings and that of itself inparts a neasure of seriousness to
them See United States v. Taylor, 110 S. C. 2143, 2152-53 (1990).
Mor eover, the several prior building burglaries could properly be
gi ven increased significance since the offense of conviction was
burglary of a building. See, e.g., United States v. Fisher, 868
F.2d 128, 130 (5th Cr. 1989) ("the district court was justified in
concluding that the only reliable way to keep Fisher fromdriving
stolen trucks is to keep himin prison").

In fixing the extent of departure, the district court followed

the nethodol ogy called for by section 4A1.3 and United States v.
Lanmbert, 984 F.2d 658, 662 (5th Gr. 1993). |Its stated reasons for



departure, and its ultimate reference to recidivism were an
acceptabl e statenent of why it went past internediate levels. W
do not viewthis case as being in that "very narrow cl ass of cases"
where Lanbert indicates a nore detail ed explanation is called for.
ld., 984 F.2d at 663. See United States v. Key, No. 92-8678 (5th
Cr. June 11.1993) (unpublished); United States v. Burros, No. 93-
2191 (5th Cr. Decenber 15, 1993) (unpublished). We further
conclude that the extent of departure was reasonable.

Roach's remaining conplaints concerning the departure rest
essentially on m scharacterization of the district court's reasons
for doing so or are otherwse plainly without nerit.

The district court stated acceptable reasons for upward
departure and its findings in that respect are not clearly
erroneous. There was no abuse of discretion in the decision to
upwardly depart. The extent of the departure is not unreasonabl e
or an abuse of discretion and was adequately calculated and
expl ained as required by section 4Al1.3 and Lanbert.

The conviction and sentence are accordi ngly

AFFI RVED.



