IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1574

Summary Cal endar

JAMES PETER TAYLOR
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES OF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92- CV-300-A)

(August 25, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Janes Peter Taylor appeals the district court's judgnent in
his suit against the United States. Because the district court's
assessnent of damages was not clearly erroneous, we affirm

| .
Janes Peter Taylor, afederal inmate currently incarcerated in

Fort Worth, Texas, filed a pro se conplaint under the Federal Tort

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Clainms Act ("FTCA") in district court seeking $30, 183.90 i n danages
fromthe United States for personal property and | egal papers which
were destroyed while stored in the federal penitentiary in Terre
Haut e, | ndi ana.

Tayl or alleged that in October 1987, he was transferred from
I ndi ana to t he Federal Medical Center in Springfield, Mssouri, for
treatnent. Taylor was not permtted to take nost of his personal
property and | egal papers with him Prison officials stored seven
boxes of Taylor's property in a storage room at the Indiana
facility. After Taylor's nedical treatnent was conpleted in
Cctober 1989, prison officials transferred him to the federal
penitentiary in Phoenix, Arizona. After arriving in Phoenix,
Tayl or |l earned that the property he had left in storage in Indiana
had been damaged as a result of a water leak in the storage area
and because of rodent and insect infestation.

Taylor filed an adm ni strative clai magai nst the United States
under the FTCA seeking $10,841.95 in damages for the destroyed
property. Taylor alleged that the total cost of the personal itens
amounted to $841.95. Taylor further alleged that 10,000 pages of
| egal papers he had stored in five boxes were destroyed. He pl aced
a val ue of one dollar per page and requested $10, 000 danages for
t he | ost docunents.

After rejecting a settlenent offer nade by the Governnent,
Taylor filed his conplaint in the district court. |In addition to
the original $10,841.95 Taylor requested punitive damages of
$10, 841. 95 and costs of $3,500, for a total of $30, 183. 90.



The Governnent filed an answer admtting liability for the
destroyed property, but contesting the anount of damages cl ai ned.
The Governnent alleged that Taylor was not entitled to punitive
damages and that the anobunt recoverable was limted to the anount
requested in the admnistrative claim absent a show ng of newy
di scovered evidence. The Governnent valued Taylor's |lost itens of
personal property at $276.01 and the | egal papers at $100, for a
total of $376.01.

After protracted di scovery proceedings, the case was tried to
the district court. At trial, Taylor asserted that he valued the
| ost property at $114.816.66. The new damage figure cane from a
declaration by F. Beai, Jr., Controller for the U S. Penitentiary
at Terre Haute. Prior to trial, the Governnent submtted Beai's
declaration in support of a notion for a protective order. The
protective order was sought after plaintiff requested the
Governnment to produce copies of docunents, such as conmm ssary
recei pts, presentence reports, and Bureau of Prison records, dating
from 1956 to 1992. Beai's declaration indicated how nmuch it woul d
cost the Governnent to conply with Taylor's discovery request.

At the conclusion of trial, the district court stated:

The only evidence | have that | consider to be
credi bl e evidence and | egal evidence as to danages i s the
governnent's concessi on as to what the property was worth
and what the damage was, and that is that the persona
property, excluding the |egal papers, was $276.01, and
that you [Taylor] incurred $37.50 in replacing personal
?ﬂgt}egal papers. Apparently the governnent concedes

| haven't received any credible evidence of any
ot her danmage.



Therefore, . . . | find that the damages suffered by
the plaintiff are the total of those two nunbers.
that's $313. 51.

Thi s appeal foll owed.
1.

Tayl or argues that the district court erred by (1) failing to
apply Texas |l awto cal cul ate damages; (2) assessing market value to
hi s destroyed | egal papers; (3) failing to award full market val ue
or replacenent value for his destroyed personal property; (4)
ruling that the original tort claimformnust state a sumcertain
wthin two years; and (5) ruling that a tort claimapplicant could
not increase the amount of the tort claimpresented to a federal
agency. Taylor also seens to argue that the Governnent acted in
bad faith by requesting that he produce copies of the destroyed
property and that the Governnent's failure to make an adequate
inventory of his property in 1987 created serious problens with
respect to identifying |ost property.

Under the FTCA the United States is liable in damages if a

private person would be |iable for the sane all egedly negligent act

or omssion under the laws of the state in which the act or

om ssion occurred. Skipper v. U S., 1 F.3d 349, 352 (5th GCr.
1993), cert. denied, 114 S. C. 1220 (1994). "[T]he conponents and

measure of danmages in a FTCA case is taken fromthe |law of the

state where the tort occurred." Ingrahamv. U.S., 808 F.2d 1075,

1081 (5th Gr. 1987). Moreover, an award of damages is a factual
finding, and may only be rejected on appeal if shown to be clearly

erroneous. 1d. See also Fed. R Cv.P. 52(a).




Since the damage to and destruction of Taylor's property
occurred in Indiana, Taylor's contention that the district court
erred by failing to follow Texas law is neritless. I ndi ana | aw
governs the assessnent of damages in this case.

Under Indiana law, the plaintiff bears the burden of proving

the value of good destroyed. Canpins v. Capels, 461 N E 2d 712,

719 (Ind. . App. 1984). Mathematical certainty is not required,

but "an award may not be based upon nere conjecture, specul ation,

or guesswork." Ashland Pipeline Co. v. Indiana Bell Tel. Co., 505
N. E. 2d 483, 489-90 (Ind. C. App. 1987). In cases involving
personal property, fair market value at the tinme of the loss is the
appropriate neasure of damages. Canpins, 461 N E. 2d at 719.
Taylor failed to carry his burden at trial. Contrary to his
contention, the Beai declaration provides no evidence of the val ue
of his destroyed |egal papers. As previously noted, the
declaration sinply item zed the costs, in terns of working hours,
of responding to Taylor's request for production of docunents
dating back to 1956. Taylor's argunent that the district court
erred by failing to award hi mrepl acenent rather than market val ue
for his destroyed personal property and |egal docunents fails
because he did not provide the district court with any evi dence of
the cost of replacing the docunents. Moreover, the district court
awar ded Tayl or damages for the expenses he actually incurred in
replacing sone of these docunents. Accordingly, in view of

Taylor's failure to produce credi bl e evidence of his loss at trial,



the district court did not clearly err in assessing Taylor's
damages based on the Governnent's val uati ons.

Tayl or maintains that the district court erred by hol di ng t hat
the original tort claimformmnust state a sumcertain within two
years. The Governnent correctly points out that the district court
did not rule on this issue. Issues not raised in the trial court

are ordinarily not considered on appeal. Molett v. Penrod Drilling

Co., 826 F.2d 1419, 1424 (5th Cr. 1987). Taylor's argunent that
the district court erred by holding that he could not increase the
anmount clainmed in his admnistrative claimformfails for the sane
reason--the district court never ruled on the issue.

To the extent Taylor contends the Governnent acted in bad
faith by requesting that he produce copies of the destroyed
docunents during discovery, heis msinterpreting the Governnent's
di scovery request. The CGovernnent asked Taylor to produce: "Al
docunent s, whet her receipts, invoices, bills, or other itens, which
docunent the expenses and costs you have incurred to date in
replacing the ruined and destroyed ' docunents' as set out in your

Conplaint in this lawsuit." Taylor's reliance on Adans v. U. S.

615 F. 2d 284 (5th Cr. 1980), is msplaced. The issue in that case
was whether the plaintiffs had given the Governnent sufficient
information to maintain their FTCA claimin federal court. Adans
had nothing to do with the type of information the Governnent may
request during discovery.

Finally, Taylor maintains that the CGovernnent's failure to

keep accurate and conplete witten inventory records prevented him



fromproperly identifying his | ost docunents. However, even if the
governnent had a duty to inventory the records, Taylor has failed
to cite any authority to support the proposition that the
Governnent has a duty to catal ogue and keep a detailed inventory of
each one of an inmate's personal papers.! |In addition, Taylor
indicated at trial that he went through the docunents in Phoeni X,
sal vaged 2,500 pages, but had to discard 10,000 pages. Tayl or
therefore had an opportunity to inventory the itens contained in
the boxes and failed to do so. This undercuts his argunent that he
suffered because the Governnent did not maintain a sufficiently
detailed inventory.

AFFI RVED.

! Taylor's reliance on Mora v. U.S., 955 F.2d 156 (2d Cir.
1992), is msplaced. Mra, which involved property seized froman
i ndi vidual arrested by the Drug Enforcenent Adm nistration (DEA)
sinply recogni zed that a Departnent of Justice regulation requires
the DEA to keep an inventory of property seized.
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