IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1570
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
WANDA SUE TAYLOR,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:92-CR-101 A (01)
 (May 18, 1994)

Bef ore H GG NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit
Judges.
PER CURI AM *

Wanda Sue Tayl or appeal s her sentence for m sprision of
felony. She contends that her various prior state-|aw
convictions were consolidated for sentencing into two convictions
for purposes of calculating her crimnal history score.

When cal culating a defendant's crimnal history score, a

sentencing court should "[aJ]dd 3 points for each prior sentence

of inprisonnent exceedi ng one year and one nonth." U S S G
8§ 4A1.1(a). "Prior sentences in unrelated cases are to be
Local Rule 47.5 provides: "The publication of opinions

that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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counted separately. Prior sentences inposed in related cases are
to be treated as one sentence for purposes of 8§ 4Al.1(a), (b),
and (c)." 8 4A1.2(a)(2). "[P]rior sentences are considered
related if they [inter alia] were consolidated for trial or
sentencing." 8§ 4Al.2, comment. (n.3).

W review rel atedness determ nati ons de novo. Uni ted St ates

v. Fitzhugh, 984 F.2d 143, 147 (5th Gr.), cert. denied, 114

S.C. 259 (1993). "A court should not assune that otherw se
di stinct cases involving sentencing on the sane day were

consolidated.” United States v. Bryant, 991 F.2d 171, 176 (5th

Cr. 1993). The fact of concurrent sentences, by itself, does
not necessitate a finding of consolidation. Nor does sentencing

on distinct cases on the sane day. United States v. Garcia, 962

F.2d 479, 482 (5th Gr.)(Texas state-court convictions), cert.
denied, 113 S. Ct. 293 (1992).

Counsel conceded at sentencing that Taylor's prior cases
were not consolidated formally. Merely because they resulted in
two groups of concurrent sentences does not necessitate finding
that they were consolidated into two prior convictions for
pur poses of calculating Taylor's crimnal history score. Nor
does the fact that Tayl or was sentenced on the sane date in 1976
for 11 separate cases necessitate finding that those sentences
wer e consol i dat ed.

Thi s appeal borders on being frivolous. W caution counsel.
Counsel is subject to sanctions. Counsel has no duty to bring

frivol ous appeals; the opposite is true. See United States v.

Bur | eson, F.3d __, (5th Cr. My 18, 1994, No. 93-2619).
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AFF| RMED.



