IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1559
Summary Cal endar

KAREN KHAWAJA,
Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA,
Secretary of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92-CV-369-A)

(April 8, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Karen Khawaj a appeal s a sunmary judgnent uphol di ng t he deni al
of her claimfor social security benefits under 42 U S. C. § 423.

Finding no reversible error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Khawaj a applied for social security benefits,! alleging a
permanent disability resulting froman injury to her right wist in
February 1987 while working in an ice creamstore. At the hearing
conducted by the admnistrative law judge ("ALJ"), Khawaja
testified that she was a twenty-six-year-old high school graduate
with sone college hours. She agreed that her past jobs included
work in sales, cashiering, stocking, and custodial work.

Al t hough she had been working at a fabric store as an
assi stant nmanager for three weeks preceding the ALJ hearing, she
was experiencing a great deal of pain in her right wist, elbow,
and shoul der. Khawaj a's counsel stated that this was not a cl osed-
period-of-disability case but that Khawaja's contention was that
she woul d be unable to maintain her present enploynent because of
her right arm pain. The ALJ determ ned that Khawaja was not
di sabl ed, as her arminpairnents did not preclude her past rel evant
work during the relevant period endi ng Decenber 31, 1989.°2

The Appeals Council declined review after noting that it
considered additional nedical evidence submtted by Khawaja
concerni ng nedi cal exam nati ons and procedures conducted fromJune
1991 to Septenber 1991. The ALJ's determ nation becane the

Secretary's final decision

! Khawaj a' s application indicated that she sought disability benefits
and suppl enental security incone. Her brief gives no indication that she is
appeal i ng the denial of supplenental security incone.

2 On appeal, Khawaja does not contest the dates of the relevant period
of alleged disability.



1.

Khawaja filed suit in district court. Both parties noved for
summary j udgnent. The nmagistrate judge recommended summary
judgnent in favor of the Secretary.

In his report, the nmagistrate judge found that there was
substantial evidence to support the ALJ's findings except for
finding # 5, Khawaja having the residual functional capacity to
performwork-related activities except lifting over twenty pounds
and doing repetitive push-pull notions with her right arm The
magi strate judge found that the nedical reports supported alifting
restriction over ten pounds but not one over twenty pounds. As
such, the magistrate judge inpliedly nodified the ALJ's fourth and
fifth findings of fact, which referred to Khawaja's ability to
perform "light work." Because of the ten-pound difference, the
magi strate judge found that Khawaja's past work was sedentary in
nature, not |light work, and that she could perform her past work.
See 20 CF.R 8 404.1567(a) & (b) (defining Iight and sedentary
wor K) .

Khawaja filed objections to the magistrate judge's report.
The district court, stating that it had conducted a de novo review,
concluded that there was substantial evidence to support the
Secretary's decision of no disability and that the Secretary had

applied the correct |egal standards.



L1,

A
This court "reviews] the district court's grant of a summary
j udgnent notion de novo. Sunmary judgnent is appropriate if the
record discloses "that there is no genuine issue of material fact
and that the noving party is entitled to a judgnent as a matter of

| aw. Spellman v. Shalala, 1 F.3d 357, 360 (5th Cr. 1993)

(citations omtted).

Qur reviewis limted to determ ning "whether the Secretary
applied the correct |legal standard[s] and whether the Secretary's
decision is supported by substantial evidence on the record as a

whol e. " O phey v. Secretary of Health & Human Servs., 962 F.2d

384, 386 (5th Gr. 1992). A claimant under the Social Security Act
is entitled to disability benefits if he is unable to perform any
substantial gainful activity by reason of a nedically determ nabl e
i npai rment for at |east twelve nonths and is therefore "di sabled.”
42 U.S.C. § 423. In the present case, the disability requirenents
had to be net as of Decenber 31, 1989, the date that Khawaj a | ast
met the insured-status requirenent.

Afive-step analysis is used to eval uate whether a claimant is
di sabled. 20 CF.R § 404.1520. At step 1, a claimant nust not be
wor ki ng or engagi ng in substantial gainful activity. At step 2, a
claimant is not disabled if he does not have a "severe i npairnent."
At step 3, a claimant is considered disabled if his severe
i npai rment neets or equals an inpairnent listed in Appendi x One of

the regul ations. At step 4, a claimant will be considered not



disabled if he can perform past relevant work. At step 5, if the
claimant cannot perform past relevant work, other factors are
consi dered to determ ne whet her he can performother work, found in
the national econony, in which case he is considered not disabl ed.

See Wen v. Sullivan, 925 F.2d 123, 125 (5th Gr. 1991). The

burden to prove disability is on the claimnt through step 4, and
a determnation of no disability at any step ends the anal ysis.
The ALJ applied the five-step anal ysis and found that Khawaj a coul d

performher past relevant work, thus ending the analysis at step 4.

B
1
Khawaj a argues that the Secretary's determ nati on that she can

perform her past relevant work is not supported by substanti al

evi dence. "Substantial evidence is nore than a scintilla and | ess
than a preponderance. It is such rel evant evi dence as a reasonabl e
m nd m ght accept as adequate to support a conclusion.”™ Mise V.

Sullivan, 925 F.2d 785, 789 (5th Cr. 1991). "To make a finding of
"no substantial evidence,' [this Court] nust conclude that thereis
a conspi cuous absence of credi bl e choices' or "no contrary nedi cal

evidence.'" Delloliov. Heckler, 705 F.2d 123, 125 (5th Cr. 1983)

(citation omtted).

On February 19, 1987, while working at an ice cream shop,
Khawaj a sl ipped while carrying a tub of ice creamand injured her
right wist when a cooler-cabinet |lid slamed down on her arm

Later that year, doctors adm nistered a series of stellate ganglion



bl ocks in order to relieve Khawaja's wist pain. The procedures
al l evi ated sone of the pain, and Khawaj a worked |ight duty for the
ice cream store until June 1987, when her doctors took her off
wor K.

Dr. Kenneth d ass began to treat Khawaja in January 1988
Khawaj a continued to experience pain in her right wist, with a
clicking noise emanating from the wist when she placed it in a
position as if to scoop ice cream In April 1988, d ass perforned
an arthrotony on the wist, identifying a cartilage problemin her
wist and renoving ridges from a certain wist bone. Khawaj a
remained in a cast while recovering from the surgery. d ass
instructed that Khawaja was to remain off work and noted that she
could not return to her pre-accident job; i.e., she nmust |ook for
i ghter work.

Subsequent nedi cal exam nations® reveal ed normal novenent in
all joints except the right wist, slow inprovenent with | essened
wri st pain depending upon Khawaja's activities, and the probable
onset of post-traumatic arthritis of the right wist joint, with
wrist surgery predicted. On March 16, 1989, dass described
Khawaj a' s work status as

permanently unable to return to her preaccident job or any

other job involving lifting nore than 10 pounds or repetitive

use of her right hand. Patient now able to return to |ight
duties with restrictions of no clinbing, no lifting nore than

10 pounds, and no repetitive use of her right hand and wi st
but while wearing splint to immobilize right wist as neces-

3 The nedical records indicate that Khawaja received treatment for
depression, and G ass's records noted Khawaja's fluctuating enotional health
in dealing with her wist pain. The ALJ found that Khawaja did not have a
nental inpairnment, and Khawaj a does not contest this finding.
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sary.
The ice cream store did not have a non-scooping job avail able;
t hus, Khawaj a renai ned of f worKk.

Khawaj a gave birth to her second child in Novenber 1989
Before that nonth, she had reported experiencing pain in her right
el bow whi | e novi ng her right upper arm Al though Khawaj a r emai ned
off work in Decenber 1989, the doctor noted that she was taking
care of her newborn

In April 1990, after the relevant period for disability ended,
Khawaj a underwent wrist surgery that partially fused the joint by
the insertion of pins. In August 1990, d ass noted that the wi st
was inproving and that the wist pain was gone but that Khawaja
conpl ai ned of shoul der pain. Subsequent nedi cal notations nade by
G ass in 1990 and 1991 reveal that the pain was |essened by the
fusion surgery, that the doctor had rel eased Khawaja to |ight duty
in order to participate in state-sponsored work-retraining, that
Khawaj a reported the return of wist pain with her job in a fabric
store, and that arthritis was begi nning to appear in her right arm

Despite Khawaja's argunent to the contrary, dass did not
state that she could not perform her past relevant work. Hi s
assessnent of her ability to work stated that she could not return
to her pre-accident job, scooping ice cream See Miuse, 925 F. 2d at
790 (view ng "past rel evant work" as enconpassi ng nore than the job
the claimant held imedi ately before the injury). Khawaja |isted
four job titles to describe the eight jobs she held in the past,

i ncl udi ng her job scooping ice cream By her own adm ssion, only



her ice cream job required her to |lift nore than ten pounds.
Dr. dass restricted lifting to no nore than ten pounds. (o
Spellman, 1 F.3d at 364-65 (noting the propriety of rejecting
treating physician's opinion when it is inconsistent with the other
substantial evidence found in the record).

Two residual functional capacity assessnents (RFC s) were
conducted in August and Decenber 1990. Khawaj a was assessed as
able to lift a maxi mum of twenty and fifty pounds and as able to
lift ten and twenty pounds frequently. Limtations were assessed
in Khawaja's ability to use her right armto push and pull, to
reach, and to handle. These assessnents, conbined wth Khawaja's
descriptions of her past jobs, support the ALJ's finding that
Khawaja had the ability to perform her past work, wth the

exception of lifting over twenty pounds. See Villa v. Sullivan,

895 F.2d 1019, 1022 (5th Cr. 1990) (noting that ALJ's determ na-
tion concerning ability to perform past relevant work may rest on
description of past work as actually perforned).

Wth the exception of her one job at the ice cream store
Khawaj a' s previous jobs did not require her to lift nore than ten
pounds. These previous jobs included work as a cashier, a
cashier/order clerk, and a cashier/stocker. Al though these jobs
may entail doing repetitive work with one's hand, such as ringing
sales into a register, the record does not indicate, nor does
Khawaj a argue, that Khawaja was precluded from doing repetitive
work with her left armand hand.

The ALJ found that Khawaja's subjective conplaints were not



credible to the extent that her pain precluded her fromlight work,
excluding her inability to do push-pull notions with her right arm
An ALJ's determ nation concerning a claimant's subjective com
pl ai nts recei ves consi derabl e deference on review. Wen, 925 F. 2d
at 128. To the extent that Khawaja testified that her inpairnents
limted her ability to walk and to sit, and to the extent that she
argues that her inpairnents prevented her from performng the

wal king and standing that her past work requires, the ALJ's

credibility determ nation nust be upheld. See Carrier v. Sullivan,
944 F.2d 243, 247 (5th Gr. 1991) (upholding the ALJ's determ na-
tion of the extent of claimant's pain, a determ nation that was
| ess than cl ai mant wi shed). For the above-stated reasons, thereis
substanti al evidence to support the Secretary's determ nation that

Khawaj a can perform her past relevant work. See Mise, 925 F. 2d at

790; Villa, 895 F.2d at 1022-25.

2.

Khawaj a argues that the district court erred in its consider-
ation of the magistrate judge's report by failing to utilize de
novo review. Khawaja filed objections to the magi strate judge's
report, thus requiring the district court to conduct a de novo

review 28 U S.C. 8 636(b)(1); see Koetting v. Thonpson, 995 F. 2d

37, 40 (5th Cr. 1993). In its order, the district court stated
that it had conducted a de novo review We "assunme that the
district court didits statutorily commanded duty in the absence of

evidence to the contrary." Longmre v. Guste, 921 F.2d 620, 623




(5th Gr. 1991). The record before us does not indicate the
contrary.

Khawaj a argues that the district court failed to indicate
whet her it adopted, nodified, or rejected, in whole or in part, the
magi strate judge's report. A district "court may accept, reject,
or nodify, in whole or in part, the findings or recommendations
made by the magistrate [judge]." 28 U S. C. 8 636(b)(1).

The magi strate judge concluded that the Secretary's findings
wer e supported by substantial evidence, except for portions of two
findings dealing wwth the weight that Khawaja could lift and the
category of work to which her past relevant work bel ongs. The
district court's order is silent on whether it agreed wth the
magi strate judge. In Iight of Khawaja's own description of her
past job duties, and in |light of the two RFC s, any om ssion on the
district court's part is harnl ess, as substanti al evi dence supports
the Secretary's decision that Khawaj a can performher past rel evant
wor k; thus, she has no disability.

AFFI RVED.
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