IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1548
Summary Cal endar

VI NCENT A. REETZ,
Pl ai ntiff-Appellant,
vVer sus
CI TY OF DALLAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:92 CV 1338 P)

(Cct ober 20, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

In this appeal, Reetz asks this court to apply retroactively
Section 101 of the Cvil R ghts Act of 1991 ("the Act"), which
anmended 42 U S.C. 8§ 1981, to conduct that occurred prior to the
enact nent of the Act. Because we have recently determ ned that the

Act does not apply to conduct occurring prior to its enactnent, we

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



affirmthe district court's judgnent on the pleadings in favor of
the city of Dall as.
I
I n Decenber of 1990, Vincent A Reetz, a white police officer
enpl oyed by the Dal |l as Police Departnent, fatally shot an arned but
i nnocent African-Anerican shop owner. The African-Anerican

comunity was troubled about the shooting, and there was

considerable publicity over the incident. Reetz was placed on
admnistrative |eave pending an internal investigation of the
shoot i ng. After the police departnent conpleted its interna

i nvestigation, the departnent found that Reetz had acted within the
city's policies and within the state |aws regarding the use of
deadly force. On February 28, 1991, however, Reetz resigned even
t hough the departnent had not yet determ ned what action, if any,
it would take against Reetz. According to Reetz, he was led to
believe that if he did not resign, he would be involuntarily
t er m nat ed.
I

In June 1992, Reetz filed this lawsuit against the city of
Dallas alleging that he was discharged because of his race in
violation of civil rights statute 42 U S.C. § 1981 (1981). The
city noved for judgnent on the pleadings pursuant to Federal Rule
of Cvil Procedure 12(c), and the district court granted the city's

nmotion. The district court stated that under the lawin effect at



the time the event occurred, Reetz's claimwas not actionable. W
agr ee.
1]

On appeal, Reetz argues that the district court erred when it
entered judgnent on the pleadings in favor of the city of Dall as.
A notion for judgnent on the pl eadi ngs pursuant to Federal Rule of
Cvil Procedure 12(c) is designed to dispose of cases where the
material facts are not in dispute, and a judgnent on the nerits can
be rendered by | ooking to the substance of the pl eadings. Herbert

Abstract Co. v. Touchstone Properties, Ltd., 914 F.2d 74 (5th Gr

1990). In this case, the district court held that Reetz's claim
was not actionable under the version of 42 U S.C. §8 1981 in effect
at the tine Reetz clains he was "constructively discharged."” At
the time Reetz resigned fromthe police force, § 1981 stated that
All persons within the jurisdiction of the United States
shal | have the sane right in every State and Territory to
make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefits of all |aws
and proceedi ngs for the security of persons and property
as is enjoyed by white citizens. :
42 U.S.C. 8§ 1981 (1981). The United States Suprene Court |ater
hel d that 8 1981 "cannot be construed as a general proscription of
racial discrimnation in all aspects of contract relations, for it
expressly prohibits discrimnation only in the nmaking and

enforcenent of contracts." Patterson v. MlLean Credit Union, 491

Us 164, 176, 109 S.Ct. 2363, 105 L.Ed.2d 132, 150 (1989). In
effect, the court held that 8 1981 did not apply to post-formation



conduct that did not involve the right to nake a contract. 1d. at
177. In this case, Reetz argues that his "constructive
termnation" violated 8 1981. However, any claimrelated to the
termnation of enploynent is necessarily a claim arising out of
post-formation conduct, and is therefore not actionable under
Patterson

Reetz, however, argues that 8§ 101 of the Cvil R ghts Act of
1991, which anends 42 U S.C. § 1981, mamde his claimfor w ongful
term nation actionable. Section 101 states that "the term ' nmake
and enforce contracts' i ncludes the nmaking, per f or mance,
nmodi fication, and term nation of contracts, and the enjoynent of
all benefits privileges, terns, and conditions of the contractual
relationship.”" 42 U S. C § 1981 (Supp. 1993). This anendnent was
enact ed on Novenber 21, 1991, approxi mately nine nonths after Reetz
resigned from the Dallas Police Departnent. Thus, the anended
version of 8§ 1981 would have to be applied retroactively in order
to apply to the conduct of which Reetz conplains. W have al ready
deci ded, however, that 8 101 of the Cvil R ghts Act of 1991 does

not apply to conduct that occurred prior toits enactnent. Johnson

v. Uncle Ben's, Inc., 965 F.2d 1363, 1372-74 (5th Cr. 1992),
petition for cert. filed, 61 US LW 3356 (US Sept. 29,

1992) ( No. 92-737). Because § 101 wll not be applied

retroactively, Reetz's claimis governed by the law in effect at



the time the conplained-of conduct occurred.? As such, the
district court properly rendered judgnent on the pl eadings in favor

of the city of Dall as.

|V
Based on the foregoing, the district court's judgnment on the

pl eadings is

AFFI RMED

!Reetz argues in the alternative that even if § 101 is not
applied retroactively, we shoul d not apply Patterson prospectively.
Reetz argues that the passing 8 101 denonstrates that the earlier
version of 42 U S.C. 8 1981 is "wong," and that it would be
i nproper for us to extend the use of a principle that has been
"di savowed and overturned by Congress.” This is sinply another

means of arguing that we should apply retroactively 8 101. W are,
however, bound by our precedent.



