IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1545
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAVES W LLI E DUKE,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3-93-CR-028-D
(January 6, 1994)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Janes Wl lie Duke appeals his sentence for carjacking and
using a firearmduring a crine of violence, contending that there
was no factual basis for a two-point adjustnent for reckless
endangernent. Upon review of a district court's findings in
appl ying the guidelines, we "shall accept the findings of fact of
the district court unless they are clearly erroneous and shal
gi ve due deference to the district court's application of the

guidelines to the facts.”" 18 U S.C 8§ 3742(e); see United States

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 93-1545
-2-
v. Oero, 868 F.2d 1412, 1413-14 (5th Cr. 1989). In nmaking
findings pursuant to the guidelines, the district court applies

t he preponderance of the evidence standard. United States v.

Casto, 889 F.2d 562, 570 (5th Cr. 1989), cert. denied, 493 U S.

1092 (1990).

A two-1| evel adjustnent for reckless endangernent during
flight pursuant to 8 3CL.2 is called for where the defendant,
"recklessly created a risk of death or serious bodily injury to
anot her person in the course of fleeing froma | aw enforcenent
officer." US S G 8§ 3Cl.2. Wighing the conflicting testinony
of Oficer Bray and Duke, the court determ ned that Duke's
conduct during flight constituted reckl ess endangernent.
Credibility determnations relative to sentencing "are peculiarly

wthin the province of the trier-of-fact." United States v.

Sarasti, 869 F.2d 805, 807 (5th Cir. 1989).
"Leadi ng police officers on a high-speed chase" can al one

create "substantial risk of serious injury." United States v.

Lee, 989 F.2d 180, 183 (5th Gr. 1993). In the instant case, the
district court adopted the factual findings in the PSR  These
findings include that Duke "inmedi ately sped up" after the police
activated their energency lights; that the chase was a "high
speed chase"; that Duke drove his vehicle back and forth across
the nmedi an; and, that the erratic driving placed both the
officers and other notorists at risk of having an accident. The
record in this case provides anple evidence that Duke reckl essly
created a substantial risk of death or serious bodily injury to

anot her person in the course of fleeing fromlaw enforcenent
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officers; thus, the district court's finding was not clearly
erroneous.

AFFI RVED.



