IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1544

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOHN W BROPHY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-138-D)

(May 3, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
John W Brophy and Tommy G Lane were indicted in a five-count

i ndictnent as foll ows:

Count | - conspiracy in violation of 8§ 371;
Count Il - bank fraud in violation of § 1344,

Count 11l - msapplications of funds of a federally
insured financial institution in violation of 8§ 657;

Count 1V - making a false statenent to a federally

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



insured financial institutioninviolation of § 1014; and
Count V - unlawful participation in violation of § 1006.

After bench trial, Brophy was convicted on all counts and
recei ved concurrent four-year terns of incarceration on Counts ||
and Ill, a concurrent two-year termof incarceration on Count [V,
and two concurrent five-year terns of probation on Counts | and V.
The concurrent terns of probation were ordered to run consecutively
to the concurrent terns of incarceration. Brophy also received a
$250 speci al assessnent.

The facts agreed to are as follows: Brophy was Fi nanci al
Vi ce-President, Goup Financial Oficer, and an Advisory Director
to the Board of Directors of Independent Anerican Savings
Associ ation (Anmerican); he was al so a nenber of nunmerous conm ttees
as well as one of the five l|argest shareholders of Anerican.
Anmerican was insured by the Federal Savings & Loan |Insurance
Cor poration (FSLIC).

Richard P. Bernstein, Inc. (Bernstein) was an entity engaged
by Anmerican to perform a fair-market-val ue apprai sal of Anmerican
and its common stock. The Enpl oyee Stock Omership Pl an (ESOP) was
an enployee benefit plan admnistered by a trustee, and
contributions were nmade by Anerican on behalf of its enployees.
First Benefit Trust Conpany of Texas (Trust) was a Dallas, Texas,
conpany hired by Anerican to act as plan adm nistrator and trustee
for the ESOP.

Anerican entered into a Covered Call Program under which it

invested in a portfolio of U 'S. Treasury bonds and sold "call



options" to purchase these bonds at a specified price and at a
subsequent date. The "Put" was a contractual obligation which
Ameri can negoti at ed cont enpor aneously when it executed a | ease for
corporate headquarters. The "Put" gave Anerican the right to
demand t he i medi at e purchase, by the | andl ord, of fifty percent of
American's ownership interest in the | ease headquarters buil di ng at
a set price at any tine after the first rent paynent.

Brophy was in charge of working with Bernstein regardi ng an
apprai sal of Anmerican stock which the ESOP was to buy. Br ophy

provi ded Bernsteinwith fal se, fraudul ent, and m sl eadi ng fi nanci al

statenents and information regarding Anerican, its financial
condition, and its exercise of its "Put" option. Brophy al so
failed to disclose to Bernstein that $23.5 nmllion of proposed

incone fromthe sale of real estate was inproperly included in the
financial statenents provided, and that Anerican had approxi mately
$20 million in | osses fromits Covered Call Programwhich were not
included in the financial statenents.

DI SCUSSI ON:

| SSUE 1:

Brophy mai ntains that the evidence is insufficient to support
his five convictions. When evaluating the sufficiency of the
evidence after a bench trial conviction, this Court nust determ ne
whether the finding of guilt is supported by "substantial
evidence." U.S. v. Jennings, 726 F.2d 189, 190 (5th Cr. 1984).

This Court views the evidence in the |ight nost favorable to the

judgnent and (deferring to the reasonable inferences of fact drawn



by the trial court) will determ ne whether a reasonable trier of
fact could have found that the evidence established guilt beyond a

reasonabl e doubt. U.S. v. Reeves, 782 F.2d 1323, 1326 (5th Gr.),

cert. denied, 479 U. S. 837 (1986).

To prove involvenent in a conspiracy to defraud under 18
US C 8 371, the Governnent nust prove beyond a reasonabl e doubt
"(1) that there was an agreenent by two or nore persons to violate
the law, (2) that the defendant knew of and voluntarily joined the
conspiracy; and (3) that overt acts were commtted to further the

conspirators' purpose.” U.S. v. lnvestnent Enterprises, Inc., 10

F.3d 263, 266-67 (5th Cir. 1993). The jury may infer the existence
of an agreenent froma defendant's concert of actions with others.

U.S. v. Magee, 821 F.2d 234, 239 (5th G r. 1987). "G rcunstances

all together inconclusive, if separately considered, may, by their
nunber and joint operation, especially when corroborated by noral
coi nci dences, be sufficient to constitute conclusive proof." U.S.

v. Roberts, 913 F.2d 211, 218 (5th Cr. 1990) (citation and

internal quotations omtted), cert. denied, 111 S. . 2264 (1991).

The el enents of conspiracy "may be inferred fromthe devel opnent

and coll ocation of circunstances.” US Vv. Gllo, 927 F.2d 815,

820 (5th Gr. 1991) (citations and internal quotations omtted).
In order to convict for bank fraud under 8§ 1344, the
Gover nnment nust prove beyond a reasonabl e doubt that a defendant
know ngl y: 1) engaged in a schene or artifice to defraud a
federally insured financial institution or 2) participated in a

schene to obtain noney under custody or control of the financial



institution by nmeans of false statenents or representations. See

US v. Mdelland, 868 F.2d 704, 709 n.4 (5th Cr. 1989). Schene

and artifice i ncl udes any f raudul ent pr et enses or
m srepresentations intended to deceive others to obtain sonething
of value, such as noney, from the institution to be deceived."

US v. Lenpbns, 941 F.2d 309, 314-15 (5th Gr. 1991) (quotation

marks and citation omtted).

A conviction for m sapplication pursuant to 8 657 requires the
Governnent to prove beyond a reasonable doubt that: 1) American
was federally insured; 2) Brophy was an officer, agent, or enpl oyee
of, or connected in any capacity with Anmerican; 3) that Brophy
W lfully msapplied Arerican funds; 4) Brophy acted with intent to
injure or defraud Anmerican; and 5) the anpunt of noney taken was

nore than $100. 8§ 657; see U.S. v. Tullos, 868 F.2d 689, 693 and

n.5 (5th Cr.), cert. denied, 490 U S. 1112 (1989).

To establish a violation of § 1014, the Governnent nust prove
beyond a reasonabl e doubt that: 1) Brophy nade a fal se statenent
to a financial institution; 2) knowingly; 3) for the purpose of
influencing the financial institution's action; and 4) the

statenent was false as to a material fact. U.S. v. Thompson, 811

F.2d 841, 844 (5th Gr. 1987). The defendant need not know that
the institution falls within the anbit of 8§ 1014, as long as he
knew that it was a financial institution and the institution was
indeed within the anbit of § 1014.

Lastly, to prove a violation of 8§ 1006, the Governnent nust

show beyond a reasonabl e doubt that: 1) Brophy was an officer of



American; 2) Anerican's deposits were insured by the FSLIC, 3) with
intent to defraud an institution regulated by the United States or
an agency thereof; 4) Brophy participated or shared directly or
indirectly in noney or other benefits through any transaction, | oan
comm ssion, contract, or any other act of Anmerican.

Brophy's argunent regarding the sufficiency of the evidence
boils down to a factual assertion that he |acked crimnal intent

and that the "prudent man" principle is the proper |egal standard

by which to judge his actions, relying on Donovan v. Cunni ngham
716 F.2d 1455, 1458 n.1 (5th Cr. 1983) cert. denied, 467 U.S. 1251

(1984), a civil ERI SA case. Brophy nmaintains that Donovan hol ds
t hat eval uation of an ESOP need not conply with the accounting or
regulatory rules but is governed by the "prudent man" standard
regarding the price paid for stock. Brophy admts that he "may
have been negligent” and that he "may have breached a civil
fiduciary duty," but maintains that the Donovan standard warrants
reversal of his convictions. He admits that thereis "little doubt
about what [he did]," but that the question is "whether he had
crimnal intent."

Brophy offers no authority supporting his contention that the
Donovan standard applies. Furthernore, the record contains
substantial direct and circunstantial evidence regarding his

crimnal intent. An intent to injury or defraud is proven by
show ng a knowi ng, voluntary act by the defendant, the natural

t endency of which may have been to i njure the bank even t hough such



may not have been [the defendant]s] notive.'" U.S. v. Hopkins, 916

F.2d 207, 215 (5th Gr. 1990) (citation omtted).

Br ophy was know edgeabl e about Anerican's financial status and
was regarded by the Board of Directors as an expert in financia
matters. Due to his financial expertise, especially in the area of
val uation, Brophy was given the responsibility of working with an
apprai ser to conduct an appraisal of Anerican stock for the ESOP.
Richard Crowe testified that prior to the retention of Bernstein as
an appraiser, a target price of $34 to $35 was set regarding
Ameri can stock. Crowe raised what he considered to be problens
regardi ng valuation and testified that Brophy responded that it was
none of Crowe's business and that Brophy was "taking care of
solving these technical problens.” Crowe further testified that
Brophy assured Anerican directors what he could "substantiate" the
desired stock price.

Furthernore, Brophy's crimnal intent nay be deduced fromhis

conceal nent fromBernstein of naterial information. See Hopki ns,

916 F.2d at 215-16. Brophy concealed: 1) information concerning
an insufficient down-paynent received fromthe purchasers of the
Cedar Hi Il property, prohibiting Anerican fromrecording a profit
fromthe "sale" of the property; 2) that both i nternal and external
auditors insisted that any gain fromexercising the "put" coul d not

be recogni zed as incone but was only an anortized rent reduction

because the "put" would not be exercised in the current fiscal
year; and, 3) that Anerican was deferring huge |osses resulting

from its involvenent in the Covered Call Program Bernstein



testified that he had no know edge of each of these itens;
know edge that was i ndi spensable to reaching a valid concl usion as
to stock value. The Covered Call Programl osses would have had to
had been of fset against the stock value "dollar for dollar."

Brophy's argunent t hat Cenerally Accepted Accounting
Princi pl es (GAAP) and Regul atory Accounting Principles (RAP) do not
apply to ESCP valuations, fails to address the fact that Bernstein
comenced his valuation based on the assunption that Anerican's
books were kept in accordance with GAAP. Brophy received a draft
of Bernstein's appraisal, to which he remai ned silent regarding the
assunpti on.

Additionally, Brophy's crimnal intent can be inferred from
his actions regarding the alleged "gain® in the securities
portfolio. Trial testinony indicated that the securities portfolio
was not "held for trading." Furthernore, the securities portfolio
which Anmerican did hold contained little wunrealized gain.
Anmerican's practice was to realize imediately and profit in the
securities held to neet cash requirenents. Brophy provi ded
Bernstein wi th various nunbers of so-called fair market val ue which
Bernstein used to prepare a calculation of unrealized gain, but
Brophy refused to provide Bernstein with the addi ng- machi ne tape
supporting those nunbers. Although he prom sed to provide those
data, Brophy |ater reneged on the prom se.

Substantial evidence exists indicating Brophy's crimnal
intent. His attenpted reliance on the "prudent man" standard is

m splaced and wthout a jurisprudential basi s. Brophy' s



convi ctions are supported by "substanti al evidence." See Jennings,

726 F.2d at 190.
| SSUE 2:

Brophy next asserts that his conspiracy conviction should be
reversed because he was indicted under the "commt any offense"
cl ause but convicted under the "defraud the United States" clause
of § 371. Brophy also contends that because his conspiracy
conviction should be reversed, the renuaining convictions should
al so be reversed because they were obtai ned based on co-conspi rator
testinony which was conditionally admtted subject to the
establi shnent of a conspiracy. Both argunents fail.

Brophy di d not object to the sufficiency of the indictnent nor
did he all ege any fatal variance thereinin the district court. He
raises his argunents for the first tinme on appeal. Thus, this

Court nmust find the indictnment sufficient unless it is so

defective that by any reasonable construction, [the indictnent]

fails to charge an offense for which the defendant is convicted.

US v. Aford, 999 F.2d 818, 823 (5th cir. 1993) (citation

omtted). Brophy relies on U.S. v. Haga, 821 F.2d 1036 (5th Cr.

1987). Haga is inapposite.

Brophy was charged in Count | wth conspiracy to commt
of fenses against the United States, specifically, the substantive
violations previously discussed in Issue |I. He was also charged
wth the correspondi ng substantive offenses. Brophy was found
guilty on all counts. The district court entered specific findings

of fact and concl usi ons of | aw.



Unli ke the defendant in Haga, Brophy was convicted of
violating the "commt any offense" clause of § 371, and the proof

at trial and the findings of the district court denponstrate that he

actually commtted the charged offenses. See Issue |I: Haga, 821
F.2d at 1045. Brophy was not indicted for, or convicted of, a

conspiracy to defraud the United States, in contrast to the Haga
defendant. Haga 821 F.2d at 1042-45; see Issue 1

To the extent Brophy argues that his convictions on Counts |1-
V should be reversed because his conviction on Count | 1is
erroneous, he is mstaken. Hi s conviction on Count | was proper.
| SSUE 3:

Brophy next contends that an ex post facto violation occurred

because the 5-year limtations period delineated in 18 U S C
8§ 3282 barred his prosecution. He is mstaken. This Court has

recently foreclosed such an argunent. U.S. v. Brechtel, 997 F. 2d

1108, 1113 (5th Gir.), cert. denied, 114 S.Ct. 605 (1993).

| SSUE 4:
Brophy next asserts that he was not provided with excul patory

evidence in violation of Brady v. Maryland, 373 U S. 83, 83 S. Ct

1194, 10 L.Ed.2d 215 (1963), regarding: 1) a March 1986 letter
fromJanmes Croft to Anerican's nmanagenent; and 2) a Septenber 1986
| etter concerning an all eged i ndemmi ficati on agreenent between the
Governnent and one of its wtnesses, Rebecca Gimmer. Br ophy
contends that the Croft letter "would provide evidentiary support
for [his claim that Bernstein rather than [ he] was responsible for

any errors in the appraisal."” Brophy also argued that

10



alternatively, the Croft letter "m ght support the argunent that
Brophy's conduct anobunted to negligence or sone other type of
conduct which was not crimnal." He further argues that the
Gimer letter "was essential for [Brophy] to be able to both
inpeach Gimer and to provide explanations for Gimer's
interpretations of key events." H's contentions are unavailing.
To establish a Brady violation, Brophy nust show that: 1)
evi dence was suppressed; 2) the evidence suppressed was favorable
to his defense; and 3) the evidence was material to guilt or

puni shnent . Barnes v. Lynaugh, 817 F.2d 336, 338-39 (5th Cr.

1987). Evidence is material when there is a reasonabl e probability
that, had the evidence been disclosed to the defense, the results
of the proceeding would have been different. A reasonabl e
probability is a probability sufficient to underm ne confidence in

the outcone. U.S. v. Bagley, 473 U S. 667, 682, 105 S.Ct. 3375, 87

L. Ed. 2d 481 (1985).

Brophy originally requested the two docunents in a pretrial
Brady notion. The Governnent responded, stating that it had
satisfied its Brady obligations. The district conducted in canera
reviews to ensure conpliance with Brady. The district court also
informed both parties, during trial, that it had decided all Brady
issues and did not order the disclosure of the two docunents.
Brophy did not request an in canera review of the docunents. After
trial, but before a verdict, Brophy filed a notion requesting a
final ruling on his Brady requests as to the two docunents. The

district court denied the notion.

11



Brophy maintains that the Croft letter is exculpatory
regarding his alleged crimnal intent. He is m staken. A sunmary
of the letter provided to the district court indicates that Croft
was aware of accusations by sonme of Anmerican's senior nmanagenent
about "friendship" deals and fraud on the part of American's senior
managenent and that the ESOP appraisal was insufficient. Brophy
has not shown that the Croft letter was exculpatory, and, if
anything, the letter appears to be incul patory.

Brophy contends that the Gimrer |etter involved "a possible
i ndemmi fication agreenent between the Governnent and prosecution
W tness, Rebecca Gimer." He maintains that the Governnment's
failure to produce that letter sonehow limted his ability to
cross-examne Gimrer. H's assertion is without a factual basis.

The summary of the Gimer letter (actually a letter from SA
Churchill to Bronwyn Brock), indicates that the letter concerned
the fact that Churchill, an officer of the Federal Honme Loan Bank
of Dallas, Texas, had no objection to the Governnent's
i ndemmi fication of Gimrer and three other American officers. The
letter does not establish that there was actually any
i ndemmi fication agreenent between the Governnent and Gimrer, and
the Governnent's non-production of the letter did not preclude
Brophy from cross-examning G nmer as to any possible
i ndemmi fication agreenent. Furthernore, the district court
conducted an in canera review of materials regarding Gimer and

found no Brady violation.

12



Brophy has not shown how t hese two docunents were material to
hi s def ense, how their production woul d have changed t he out cone of
the case, or that the failure to produce them underm ned the

integrity of the trial. See U S. v. Masat, 948 F.2d 923, 932 (5th

Cr. 1991), cert. denied, 113 S .. 108 (1992). As discussed in

| ssue |, there was sufficient proof of Brophy's crimnal intent,
and these two docunents do not negate that evidence.
| SSUE 5:

Brophy al so contends that he received ineffective assistance
of counsel at trial due to his attorney's failure to cross-exani ne
Bernstein and to call Lane as a wtness. Hs ineffective-
assi stance-of-counsel claimis premature and is nore properly the
subj ect of a 8§ 2255 proceedi ng.

[Clontrolling precedent directs that a claim
of ineffective assistance of counsel generally
cannot be addressed on direct appeal unless
the claim has been presented to the district
court; otherwise there is no opportunity for
devel opnent of an adequate record on the
merits of that serious allegation S
[ This Court] "resolve[s] clains of inadequate
representation on direct appeal only in rare
cases where the record allows this Court] to
evaluate fairly the nerits of the claim™

US Vv. Navejar, 963 F.2d 732, 735 (5th Cr. 1992) (citations
omtted).

Because the record | acks necessary details to evaluate trial
counsel's strategy and reasons, this Court should decline to revi ew
the nmerits of this argunent w thout prejudicing Brophy's right to

raise the issue in a 8 2255 proceeding. See U S. v. Bounds, 943

F.2d 541, 544 (5th Gir. 1991), cert. denied, 114 S.Ct. 135 (1993).

13



This Court should affirm
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