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PER CURI AM

Plaintiff-appellant R chard A Kuykendall (Kuykendall), a

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



white inmate at the Price Daniel Unit of the Texas Departnent of
Crimnal Justice, Institutional Division, (TDCJ-1D) filed this 42
US C 8§ 1983 suit alleging that prison authorities engaged in
racial discrimnation by refusing to declare him "racially
ineligible" to be celled with black or H spanic i nmates and by not
housing himin a cell with a white inmate. Naned as the original
defendants were Janes A Collins, TDCJ-ID Director; L.W Wods,
Warden at the Price Daniel Unit; and M Ni chols, Chief Correctional
Counsel or of Classifications at the Price Daniel Unit.

After the defendants filed their answers, the nagi strate judge
granted Kuykendall permssion to file an anmended conplaint
containing nore specific and detailed allegations, but denied his
attenpt to add additional defendants to the suit. |In his anended
conpl ai nt, Kuykendall alleged "a history of hostile confrontations
wth blacks,” "tatoos which can be interpreted as expressing

beliefs and attitudes hostile towards other races,"” and "inability
to get along with bl acks and his strong desire to remain apart from
bl ack i nmates," as evidenced in his statenents, and a fear of bl ack
honmosexuals due to a "near rape" prior to comng to prison.
Kuykendal | also alleged that his case nanager had told hi mthat he
"would have little difficulty in being exenpted from in-cell
integration with black inmates." Kuykendall sued the defendants,
in both their official and individual capacities, and sought
monet ary danmages, as well as declaratory and injunctive relief.
The defendants filed an anended answer asserting various imunity

def enses and requesting dism ssal under Fed. R App. P. 12(b)(6)

for failure to state a claim



Fi ndi ng t hat Kuykendal | had nmade only concl usi onal all egati ons
concerning his troubles with black inmates, and that "Collins,
Wods and Ni chol s, individually, are protected by their entitl enment
toqualified imunity, the State of Texas is protected froma claim
for nonetary damages by the Eleventh Anmendnent to the U S
Constitution, and the Plaintiff's prayer for declaratory and
injunctive relief is not sustainable pursuant to Rule 12(b)(6),"
the magistrate judge recommended di sm ssal. The district court
consi dered Kuykendall's objections, conducted de novo review,
adopted the magistrate judge's findings and recommendati ons, and
di sm ssed Kuykendall's suit. As to the clains against the
defendants in their individual capacities and the danages cl ai ns,
the dismssal was with prejudice; as to the clainms for injunctive
and declaratory relief against defendants in their official
capacities, the dism ssal was w thout prejudice.

Kuykendal | contends that the district court erred in holding
that the defendants, in their individual capacities, were
qualifiedly imune from section 1983 damage cl ai ns.

Kuykendal | does not have a constitutionally protected interest
inaracially segregated cell. See Lee v. Washington, 88 S.Ct. 994
(1968); Sockwell v. Phelps, 20 F.3d 187, 191-92 (5th Gr. 1994);
Jones v. Dianond, 636 F.2d 1364, 1373 (5th Gr.) (en banc), cert.
dism ssed, 453 U S 950 (1981), overruled on other grounds,
I nt ernati onal Wodwor kers of Anerica v. Chanpion Int'l Corp., 790
F.2d 1174 (5th Cr. 1986) (en banc).

Nor does Kuykendall's challenge to his classification status

inplicate a constitutionally protected right. "d assification of
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prisoners is a matter left to the discretion of prison officials”
because "[i]t is well settled that prison officials nmust have broad
discretion, free from judicial intervention, in classifying
prisoners in terns of their custodial status.” MCord v. Mggi o,
910 F.2d 1248, 1250 (5th Cr. 1990) (internal quotations and
citation omtted). Kuykendal | 's pleadings affirmatively refl ect
that he received anple process. As the magistrate judge correctly
not ed, Kuykendall "has pointed to no | ack of due process procedure.
Hs entire argunent against the prison authorities is the |ack of
the result he requests.” Finally, even assum ng, arguendo, that
Kuykendal | 's classification was in violation of TDCJ-ID rules, a
violation of prison regulations, w thout nore, does not give rise
to a federal constitutional violation. Hernandez v. Estelle, 788
F.2d 1154, 1158 (5th GCr. 1986).

Kuykendal | 's assertion that his current classification
j eopardi zes his safety and welfare in violation of his Eighth
Amendnent right to be free from cruel and unusual punishnent is
al so unavai l i ng. The Eighth Amendnent does provide prisoners
protection against injury at the hands of other inmates. Johnston
v. Lucas, 786 F.2d 1254, 1259 (5th Cr. 1986). To make such a
claim Kuykendal| nust denonstrate deliberate indifference on the
part of prison officials. Id. at 1260. Kuykendall's concl usi onal
all egations of "a history of hostile confrontation with the black
race"sQpersisted in after he was allowed to anmend to state
speci ficssQdo not neet this burden. See Stokes v. Del canbre, 710
F.2d 1120, 1125 (5th Gr. 1983) (rejecting section 1983 claim

because the plaintiff had not alleged facts sufficient to
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denonstrate a "pervasive risk of harm" or a "failure to take
reasonabl e steps to prevent the known risk.").

Thus, as Kuykendall has failed to allege any facts show ng
t hat he was deprived of his constitutional rights, he cannot defeat
the defendants' qualified i munity defense.

To the extent Kuykendal | seeks nonprospective nonetary relief
fromthe defendants, in their official capacities, his action is
barred under the El eventh Arendnent. See WIIl v. M chigan Dept. of
State Police, 109 S.Ct. 2304 (1989).

Kuykendal | al so conplains that the district court dism ssed
his clains for injunctive and declaratory relief under section
12(b) (6).

On notion to dismss for failure to state a claim the
plaintiff's factual allegations, though not his conclusional
al l egations or | egal conclusions, are accepted as true. Fernandez-
Montes v. Allied Pilots Ass'n, 987 F.2d 278, 284 (5th Cr. 1993).

Kuykendal |, despite being afforded anple opportunity and
direction and having filed an anended conplaint, has failed to
state a cl aimunder section 1983 which would be cogni zabl e under
any set of facts. He has suffered no actual, or realistic present
threat of, constitutional injury traceable to the defendants'
conduct, and thus he lacks standing to obtain prospective relief.
See Society of Separationists, Inc. v. Herman, 959 F.2d 1283, 1285
(5th Gr.) (en banc), cert. denied, 113 S. C. 191 (1992). Cf.
Sockwel | at 191.

The judgnent of the district court is



AFF| RMED.



