IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1533
Summary Cal endar

LI BERTY NATI ONAL BANK, ET AL.,
Plaintiffs,

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
inits separate corporate capacity,

Pl ai ntiff-Appellee,
V.

JULI AN RORIE, M KE RORI E and JERRY REI D,
I ndividually and d/b/a REID, RORIE, and RORIE,

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Northern District of Texas
(3:89-CV-1553-P)

(April 6, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM
On June 12, 1985, defendants Julian Rorie, Mke Rorie,
and Jerry Rei d executed a prom ssory note payable to Morris G egory

and Jimmy D. Smith in the face anmount of $200,000.! That sane day,

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession."™ Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published

L Gregory and Smith were third-party defendants bel ow, but the
district court granted plaintiff's notion for a separate trial of the third-party
defendants. |Its judgnent for appellees was certified pursuant to Fed. Rule G v.

Proc. 54(b).



Gregory and Smth granted Li berty National Bank a security interest
in the note in order to secure a letter of credit. Unable to
obtain paynent from Gregory and Smth on the letter of credit,
Li berty held a public foreclosure sale at which it purchased the
note for $1,000. Shortly after purchasing the note in August 1987,
Li berty notified defendants of their default under the terns of the
note and denmanded paynent. Wth no paynent forthcom ng, Liberty
filed suit on the note in state court in Dallas. The case was
renmoved to federal court after Liberty was declared insolvent and
the FDI C appoi nted receiver.

Def endants noved for sunmmary judgnment on the ground that
the FDI C could not prove that Liberty paid anything of value for
the note and consequently that Liberty owed the note at the tine
it was declared insolvent.? After a joint pretrial order was
filed, the district court denied the defendants' summary judgnent
nmotion and further ruled that the only issue to be tried before the
jury woul d be whet her the defendants had executed the note. In the
sane order, the district court ruled "in favor of the [p]laintiff
Wth respect to all other contested issues of fact ... and with
respect to all other contested issues of |law' as set forth in the
anended joint pretrial order.

Def endants noved to reconsider only the district court's

ruling that the FDIC owned the note, but the court denied this

2 If Liberty did not own the note at the tinme the FDI C was appoi nted

receiver, then it follows that the FDIC in its corporate capacity could not have
acquired the note fromthe FDIC as receiver for Liberty.
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notion.® Six nonths after the court's dispositive ruling, the sole
i ssue of execution was tried to a jury, which found that defendants
had executed the note. Final judgnent was entered against
defendants in t he amount of $200, 000 -- plus pre- and post-judgment
interest -- based on the jury's verdict and the prior order ruling
for the plaintiff on all contested issues in the pretrial order.
Def endants appeal fromthis final judgnent of the district court.
Finding no error, we AFFIRM

As an initial level of attack, the defendants contend
that the district court's order denying their sunmary judgnent
motion and ruling for the plaintiff on all contested issues of |aw

and all but one fact issue operated as an inproper sua sponte

summary judgnent. Because defendants were provided no notice of
the district court's contenplated action, they insist they were
deprived of the opportunity to make their factual and | egal
argunents. The defendant-appellants further maintain that their
own notion for summary judgnent on the i ssue of ownershi p coul d not

have put them on notice that the court mght sua sponte rule in

such a way as to effectively grant sunmary judgnent for the

plaintiff on all issues except for execution. Consequently, the
district court's order -- or, as the defendants urge, the sua
sponte grant of summary judgnent for the plaintiff -- nust be

reversed. W are |eft unconvi nced.

s In ruling for the plaintiff on all other contested issues of |aw as

put forth in the amended pretrial order, the district court thereby decided that
the FDIC in its corporate capacity was the owner of the note payable to Gregory
and Smith. For the sake of clarity, "FDIC' will refer to that agency operating
inits corporate capacity, unless otherw se indicated.
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A district court may grant sunmary judgnent sua sponte,

provided the adverse party has been given proper notice. See

Arkwight-Boston Mgs. Mit. v. Aries Marine Corp., 932 F.2d 442,

445 (5th Cr. 1991). The requirenent of proper notice was arguably
met here as the defendants' own notion for summary judgnent on the
i ssue of ownership put themon notice that the district court m ght
conclude in its evaluation of the ownership issue that summary
j udgnent for the nonnobvant was appropriate. But in any event, the
def endants -- having entered into the anended joint pretrial order
wth the plaintiffs -- were unquestionably aware of the
consequences of a determ nation that the FDI C owned the note on the
ot her contested issues of fact in the pretrial order. That is, the
district court's perm ssible determ nation that the FD C owned the

note predictably obviated the determ nation of nost of the other

fact 1ssues. In short, the defendants may not claim unfair
surpri se. And even if the court's dispositive ruling was
unexpect ed, def endant s coul d and did at t enpt to gain

reconsi deration of the issue of FDIC s status as owner and hol der
of the note. They had anple opportunity in the six nonths between
that ruling and the trial to persuade the court to reverse other
aspects of its order. Defendants' rights were not prejudiced by
the court's action.

On the nerits of the district court's sua sponte

determ nation that the FDI C owned t he note, the def endants make two



argunents.* First, they contend that the FDIC did not own the note
as a matter of |aw because Liberty Bank never paid Smth and
Gregory nor credited their account with the $1, 000 forecl osure bid.
Wil e the record does not reflect a credit to the debtors' account
in the amount of the foreclosure bid, the record does reflect that
Li berty -- the sole bidder at the sale -- made a $1,000 bid at the
forecl osure sale. As the appellee FDI C correctly points out, the
absence of this accounting entry does not invalidate the sale, but
at nost nmay provide a danage renedy to the debtors for inproper
application of disposition proceeds.® See Tex. Bus. & Com Code
Ann. §9.507(a) (West 1991).

The defendant's second argunent is that the FDIC fail ed
to establish that the FDIC as receiver actually transferred the
note to the FDIC in its corporate capacity because the receiver
al so transferred assets of the failed bank to an assum ng bank
Specifically, the defendants nmaintain that this case is controlled

by EDIC v. MCrary, 977 F.2d 192 (5th Gr. 1992) in which this

court reversed summary judgnent for the FDIC on the issue of note

owner shi p. However, the court in MCrary reversed precisely

4 In reviewing a summary judgnment ruling, we should not affirmunless

"“convi nced, after an independent review of the record that 'there is no genuine
issue as to any material fact' and that the novant is "entitled to a judgnment as
a matter of law.'" Brooks, Tarlton, Glbert, Douglas & Kressler v. United States
Fire Ins. Co., 832 F.2d 1358, 1364 (5th Cr. 1987) (quoting Fed. R Cv. P

56(c)) .

5 The defendants al so conplain that they were entitled to notice of

the forecl osure sale. Even assuming that the nakers of a note serving as
security for the underlying debt are entitled to notice as "debtors" under Tex.
Bus. & Com Code Ann. 89.504(c), any failure of the creditor to fulfill the
duties of this provision are renedied by barring the creditor's suit for a
deficiency. See Gray v. FDIC, 841 S.W2d 72, 86 (Tex. App.-- Houston [1st Dist.]
1992, no wit). In short, the alleged failure of notice -- even assum ng a duty
to notify -- does not render the sale invalid
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because the defendant "pointed to evidence in the record
denonstrating a legitimate fear that the FDICis not the owner and
hol der of the Note in question"” and that sonme other entity m ght
| ater approach demandi ng paynent. 1d. at 195. MCary is sinply
i napposite as the record before us creates no fear that the FDICis
not the owner of the note. |In fact, the record clearly reflects
that the assum ng bank di savowed any interest whatsoever in the
note, and that the note was transferred fromthe FDIC as receiver
tothe FDOC in its corporate capacity. |In short, the appellant's
argunent is without nerit.®

For the foregoi ng reasons, we AFFIRMthe judgnment of the

district court.

6 We briefly address the defendants' final contention -- nanely that
the doctrine of D Cench, Duhne and its codification in 12 U S.C. 81823(e) do not
apply to a note to which a financial institution is not a party. This court has
previously determined that the fact that a financial institution is not the
initial obligee on a note is of no consequence. See Chatham Ventures, Inc. v.
FDIC, 651 F.2d 355, 360 & n.10 (5th Cr. Unit B July 1981), cert. denied, 456

U S. 972 (1982).




