UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-1513
Summary Cal endar

REUBEN E. DELQACH
Pl ai ntiff-Appellant,

VERSUS

TEXAS DEPARTMENT OF PUBLI C SAFETY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(93 CV 89)
(February 10, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Appel | ant Reuben DelLoach is an electrical engineer who was
enpl oyed by General Dynam cs Corporation off and on from January
20, 1981, until he was involuntarily laid off on January 28, 1991.

He filed a separate federal action against General Dynam cs, which

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



contains many of the sane paragraphs included in his conplaint in
the instant case. |In his anended conpl aint herein, DeLoach naned
10 defendants: the Texas Departnent of Public Safety, Tarrant
County Sheriff's Departnent, Wite Settlenent Police Departnent,
Fort Worth Police Departnent, the Departnent of Defense, the DEA
the FBI, the IRS, the United States Postal Service, and the
Departnent of the Air Force.

DeLoach's conpl aint all eges that fromthe day he began wor ki ng
for General Dynam cs, the "defendant” or "defendants" engaged in a
conspiracy to harass himand to entice himinto commtting various
illegal acts. However, he neither states which defendant or
def endants was or were cul pabl e nor does he nane any of the alleged
"agents" or "actors." In paragraph 3, he states that "it is not
knowmn with certainty which defendants are the principals that
participated inthe crimnal violations directed against [him, and
whi ch def endant s have provi ded supporting servi ces as acconplices."”
DeLoach suggests that "the Mil Service has provided mai
interception,” but he alleges no particulars. He requested
conpensatory and punitive danmages, the latter to "be paid to non-
profit and public service organizations of the plaintiff's
choosing,” and that "conpensation and relief be provided to any
other wvictins proven to have been damaged because of the
defendant's [sic] crimnal acts.” Judge Mahon, to whomthis
case was assi gned, and Judge Terry R Means, who has DelLoach's case
agai nst Ceneral Dynamcs, ordered the cases consolidated for

purposes of a hearing pursuant to 28 U S C 8§ 1915(d), DeLoach



having filed themI| FP. DelLoach testified at |Iength at his hearing,
at whi ch Judge Mahon presi ded.

At the hearing, DeLoach conceded that his allegations are
"bizarre." He still did not nanme any of the alleged "agents" or
"actors." Moreover, he conceded that, as stated in the conpl aint,
he did not know what police organi zation(s) may have cooperated
wth General Dynamcs to attenpt to "frane” him He agreed that he
had not alleged any facts connecting these ten defendants wth
anyt hi ng General Dynam cs nmay have done to him Moreover, DelLoach
admtted that he had no evidence inplicating any of the ten. He
opined that if he coul d have di scovery agai nst these ten defendants
and General Dynam cs, he "hope[d] that [he could show that [QD]
didn't act alone in these matters."

Judge Mahon ruled that DeLoach could proceed IFP with his
action agai nst General Dynam cs. However, he di sm ssed t he instant
action wi thout prejudice as being frivolous, pursuant to 8§ 1915(d).
The court observed that DelLoach's "only basis for inplicating the
defendants in this action in acts [all egedly] perfornmed by General
Dynam cs enpl oyees is that he cannot believe General Dynam cs or
its enpl oyees woul d have perpetrated the acts on their own."

OPI NI ON

DeLoach contends that the district court erred by di sm ssing
his action on authority of 8 1915(d), w thout exam ning the "itens
of evidence" he brought to the hearing. He asserts that "many
facts exist to connect the governnent [sic] to violations as cited

in [his] docunents.” He also conplains that he was not allowed to



bring (unidentified) witnesses to testify at the hearing and that
the district court refused "to examne and consider a police
surveill ance hardware item found in [his] autonobile.” However,
DeLoach does not set forth any facts in his brief which would
inplicate any of the ten governnental defendants in what Ceneral
Dynam cs al |l egedly has done to harm him

On authority of 8§ 1915(d), "a court may dismss a claim as
factually frivolous . . . if the facts alleged are clearly
basel ess, a category enconpassing allegations that are fanciful,

fantastic, and delusional." Denton v. Hernandez, us _ , 112

S.C. 1728, 1733, 118 L. Ed. 2d 340 (1992). (internal quotation marks
and citations omtted). The Court held that "[a]s those words
suggest, a finding of factual frivol ousness i s appropriate when the
facts alleged rise to the level of the irrational or the wholly
i ncredi ble, whether or not there are judicially noticeable facts
available to contradict them" 1d.

Contrary to DeLoach's assertion, the district court did not
demand that he produce actual evidence of the defendants
conplicity at the hearing. The court only asked DeLoach if he had
any such evidence; he conceded that he did not have, but that he
hoped to obtain such by discovery. The hearing occurred nore than
nine nonths after filing suit, during which tinme he presumably had
the opportunity to obtain discovery in his action agai nst CGeneral
Dynam cs, yet he still fails to set forth facts which would
inplicate the defendants. Accordingly, the district court did not

err by dismssing the action w thout prejudice on authority of 8§



1915(d). Denton v. Hernandez.

DeLoach contends that heis entitled to relief on grounds that
the district court Clerk refused to serve the defendants. Service
of process was not required or appropriate prior to the district

court's making its 8 1915(d) determ nation. Spears v. MCotter,

766 F.2d 179, 181-82 (5th Gr. 1985). As discussed under |ssue
One, the district court did not err by dismssing the action
pursuant to § 1915(d).

DeLoach contends that heis entitled to relief on grounds that
there were errors in the hearing transcript, that he was not
allowed to listen to the tape recording of the hearing or to tape-
record it, and that he was not allowed to nake hinself a copy of
the hearing transcript. These contentions |lack nerit because he
alleges only mnor errors in the transcript; this also shows that

he had adequate access to the transcript. See Harvey v. Andrist,

754 F.2d 569, 571 (5th Gir.), cert. denied, 471 U S. 1126 (1988).

The judgnent of the trial court is AFFI RMED

wj | 1\ opi n\ 93-1513. opn
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