IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1512

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

CYNTHI A M ZELL a/k/a
CYNTHI A L. WALKER
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92 CR 128A)

(Cct ober 13, 1994)

Bef ore KING and BENAVI DES, Circuit Judges, and LEE, District
Judge.

PER CURI AM **

A jury found Cynthia Wal ker Mzell guilty of conspiracy to
interfere with comrerce by robbery and of interference with
comerce by robbery, both in violation of 18 U S.C. § 1951. The

jury also found Mzell guilty of msprision of a felony in

" District Judge of the Southern District of M ssissippi,
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



violation of 18 U.S.C. 8 4. M zell appeals, contending that the
district court commtted reversible error by excluding the
testinony of two witnesses, Dennis Spaulding and Dr. Richard
Schmtt. Specifically, Mzell raises three points of error on
appeal: (1) the district court violated her Fifth Anendnent
right to due process and her Sixth Amendnent right to conpul sory
process by permtting Spaulding to invoke his Fifth Amendnent
privilege; (2) the district court abused its discretion by
denyi ng her notion to supplenent an offer of proof regarding
Spaul ding's anticipated testinony; and (3) the district court
abused its discretion in excluding the testinony of Dr. Schmtt
pursuant to Rule 403. W now proceed to anal yze each of these
points of error. Because we agree that the district court abused
its discretion in excluding the testinony of Dr. Schmtt, we
reverse Mzell's conspiracy and robbery convictions. Her
m sprision conviction is affirned.

| . BACKGROUND

A.  Factual Background.

On Novenber 7, 1990, an arnored car owned by Arnored
Transport Conpany was robbed in Fort Wrth, Texas. M zell, her
ex- husband John \Wal ker and Wl ker's cousin, Kevin Turnage, were
arrested for the offense.

Pursuant to a plea bargain, Turnage testified as the
governnent's key witness against Mzell. He testified to the
followng facts. He net M zell and Wal ker on several occasions
prior to the robbery, and on the day of the robbery, he

acconpanied themto the crinme scene in a car driven by M zell.



Upon arrival at the crinme scene, Wal ker exited the car, Turnage
took over the driver's position and Mzell noved to the passenger
seat. Follow ng his successful robbery of the arnored car,
Wl ker returned to the car, got in, and Turnage drove the trio to
the Wal ker-M zell hone in Irving, Texas.

Upon arrival at the honme, Wil ker dunped the noney and a gun
out of a bag; he and M zell then proceeded to count cash totaling
over $400,000. Turnage received a total of $20,000 in return for

his assistance with the robbery.

B. Alleged Trial Errors.

During trial, Mzell attenpted to call two potentially
excul patory wtnesses: (1) Dennis Spaulding, a friend of
Tur nage, who knew about the robbery; and (2) Dr. R chard Schmtt,
a clinical psychol ogi st who di agnosed M zell as suffering froma
di sorder known as "Accommodation Syndrone." The district court
excused Spaul ding on grounds that he had validly invoked his
Fifth Amendnent privilege against self-incrimnation. Dr.
Schmtt's testinony was excluded pursuant to Rule 403 of the
Federal Rules of Evidence, on grounds that its probative val ue
was substantially outweighed by the danger of msleading the jury
and because it was cunul ati ve.

M zell raises three points of error on appeal: (1) the
district court violated her Fifth Anmendnent right to due process
and her Sixth Amendnent right to conpul sory process by permtting

Spaulding to invoke his Fifth Anmendnent privilege; (2) the



district court abused its discretion by denying her notion to
suppl enment an offer of proof regarding Spaul ding' s antici pated
testinony; and (3) the district court abused its discretion in
excluding the testinony of Dr. Schmtt pursuant to Rule 403. W

now proceed to anal yze each of these points of error.

1. ANALYSIS
A, Spaulding's Invocation of the Fifth Arendnent Privil ege.
(1) Background.

Spaul di ng drove Turnage to the Wal ker-M zell hone so that
Turnage could collect his remaining share of the robbery
proceeds. Turnage testified that: (1) he told Spaul di ng about
the robbery; (2) he showed Spaul ding the gun used in the offense;
and (3) he showed Spaul di ng the noney Wal ker gave himfor his
assi stance with the robbery. Turnage further testified that he
did not recall whether he told Spaul di ng about Mzell's
participation in the robbery.

M zell called Spaulding to the witness stand in the hopes of
eliciting testinony that, despite several conversations with
Tur nage about the robbery, Turnage had never nentioned M zell's
i nvol venent. Such testinony is excul patory because it tends to
i npeach Turnage's testinony that Mzell was a participant in the

robbery.? Mzell asserts that if Turnage really believed M zel

! Spaul ding's anticipated testinony regarding his
conversations with Turnage, although admttedly hearsay, were
offered by Mzell for the non-hearsay purpose of inpeaching a
W tness; thus Spaulding's testinony, if not privileged under the
Fifth Amendnent, would have been adm ssible. See FED. R EviD.
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was an active participant in the robbery, he |ikely would have
menti oned her involvenent to his friend Spaul di ng.
When M zell attenpted to call Spaulding as a witness, the
district court, fearing that Spaul ding could be prosecuted for
m sprision of a felony,? sua sponte asked M zell's counsel to
apprise Spaulding of his Fifth Amendnent privil ege agai nst self-
incrimnation. Dissatisfied with the generality of the warning,
the district court provided an additional, nore specific warning
t o Spaul di ng:
[if you] had that know edge [of the robbery] and did not
disclose it to the proper authorities, there would be sone
possibility that you could be convicted of the very sane
crime that M. Turnage has been convicted of. . . . Nobody
has indicated to ne that the governnent has made any
comm tnent not to prosecute you, if you inplicate yourself in a
crinme in the sense of know ng about it and not disclosing it.
Therefore, it would appear to ne that you're definitely at
risk that that could occur.
Spaul di ng then invoked his Fifth Arendnent privilege and
declined to testify. M zell unsuccessfully objected to
i nvocation of the privilege on grounds that there was no evi dence
t hat Spaul ding would incrimnate hinself. Specifically, M zel
contended that a nere failure to report a crine is not in itself
a crimnal act; hence, absent evidence that Spaul di ng took

affirmative action to conceal his know edge of the robbery,

801(c) (defining hearsay as an out-of-court statenent nmade to
prove the truth of the matter asserted).

2 The crinme of msprision of a felony consists of three
el ements: (1) know edge of a felony; (2) failure to notify the
authorities of such felony; and (3) an affirmative step to
conceal the felony. United States v. Davila, 698 F.2d 715, 717
(5th Gr. 1983).




Spaul ding's testinony presented no risk of prosecution for
m sprision. Thus, Mzell argues, the excusal of Spaul ding
violated her Fifth Anmendnent right of due process and her Sixth
Amendnent right to conpul sory process.

(2) Fifth Arendnent Due Process C aim

M zell's due process argunent is without nerit. The record
di scl oses that Spaul ding was adequately infornmed that the offense
of msprision of a felony requires proof of an affirmative act of
concealnent. M zell specifically brought this issue to the trial
court's attention in the presence of Spaul di ng and Spaul di ng
continued to assert his privilege after being so inforned.

Even assum ng, arguendo, that Spaul ding was not fully
apprised of the intricacies of msprision, his invocation of the
privilege was nevertheless valid. This court will reverse a
trial court's decision to permt invocation of the Fifth
Amendnent privilege only for an abuse of discretion. United

States v. Follin, 979 F.2d 369, 374 (5th Cr. 1992), cert.

denied, 113 S. . 3004 (1993); United States v. Metz, 608 F.2d

147, 156 (5th Gir. 1979), cert. denied, 449 U S. 821 (1980).

In United States v. Melchor Mireno, 536 F.2d 1042 (5th G
1976), we specified that a trial judge's obligation under such
circunstances is to question the wtness "only far enough to
determ ne whether there is reasonable ground to apprehend danger
to the wwtness fromhis being conpelled to answer. |f the danger
m ght exist, the court nust uphold the privilege." [d. at 1046
(enphasis added). Later, in United States v. Goodw n, 625 F.2d




693 (5th Cr. 1980), we reiterated that "the privilege nust be
sustained if it is not perfectly clear . . . that the witness is
m st aken, and that the answers cannot possibly have such tendency
toincrimnate." |1d. at 701 (enphasis added).

In Goodw n, we held that the trial judge abused his
discretion by nerely accepting, at face value, generalized
assertions by counsel that testinony of an unspecified content
could inplicate the witness in unspecified crines. |d. at 700-
02. The Goodwi n decision set forth the foll ow ng guidelines for
permtting invocation of the privilege:

[the witness] nust describe in general terns the basis of

the liability actually feared. He nust give a description

at | east adequate to allow the trial judge to determ ne
whet her the fear of incrimnation is reasonable and, if
reasonabl e, how far the valid privilege extends.

ld. at 702.

In the present case, the district court conplied with the

purpose and spirit of Ml chor Mdreno and Goodwi n. The district

court recognized, on its own notion, that Spaulding' s testinony
posed a reasonabl e danger of msprision liability. Spaulding
knew about the robbery. He failed to report it. He also drove
Turnage to the Wal ker-M zell honme in order to help facilitate
Turnage's receipt of a remaining share of the ill-gotten gains.
Thus, there was a reasonabl e danger that all elenents of

m sprision were present. The question is not whether a certain
danger of self-incrimnation existed, but nerely whether a

reasonabl e danger existed. Under these circunstances, the trial



court did not abuse its discretion in concluding that Spaul ding's
testi nony posed a reasonabl e danger of self-incrimnation.

M zell further argues that the district court failed to
conply with Goodwi n by i nadequately assessing the scope of
Spaul ding's privilege and granting a bl anket excusal. W
di sagree. The record indicates that the district court
appropriately assessed the scope of Spaulding' s privil ege by
inquiring of Mzell's counsel, "Are you wanting to ask
[ Spaul di ng] questions that would not be of an incrimnating

character?" to which Mzell's counsel replied, "no." Thus, no
question expected to be posed to Spaul ding woul d have elicited an
unprivil eged response. In light of this adm ssion, the district
court did not abuse its discretion by granting Spaul ding a
bl anket excusal fromtestifying.
(3) Sixth Arendnent Conpul sory Process C aim
We are al so unpersuaded by Mzell's Sixth Arendnent claim

We need only reiterate our |ongstanding position that "an
accused's right to conpul sory process nust give way to the
w tness' Fifth Amendnent privilege not to give testinony that

would tend to incrimnate him" United States v. Boyett, 923

F.2d 378, 379 (5th Gir.), cert. denied, 112 S. C. 53 (1991)

(citing United States v. Khan, 728 F.2d 676, 678 (5th Cr. 1984)

and United States v. Chagra, 669 F.2d 241, 260 (5th Cr.), cert.

deni ed, 459 U. S. 846 (1982)). Having concluded that there were
reasonabl e grounds to believe that Spaulding' s testinony would

tend to incrimnate, Spaulding s invocation of his Fifth



Amendnent privilege nmust trunp Mzell's Sixth Arendnent

conpul sory process claim

B. Denial of Mzell's Supplenental Ofer of Proof.

M zell next argues that the district court abused its
di scretion by rejecting her witten notion to suppl enent an
earlier oral offer of proof regarding Spaul ding' s anticipated
testinmony.® The district court denied this notion on grounds
that Mzell had failed to conply with its instruction to file the
suppl enent prior to the close of evidence. Thus, because M zel
did not file her supplenent until after the close of evidence,
the district court considered it untinely and concl uded t hat
M zell had voluntarily waived her right to suppl enent.

The district court's decision to disallow suppl enentation of
Mzell's offer of proof is anal ogous to a decision to exclude
evidence and is therefore reviewable only for an abuse of

discretion. United States v. MAfee, 8 F.3d 1010, 1017 (5th Cr

1993); United States v. Eakes, 783 F.2d 499, 506-07 (5th Cr.),

3 Athough Mzell technically avers a Fifth Amendnent due
process violation, she offers no substantive argunent regarding
due process and we are not obliged to address an argunent which
has not been properly presented. See United States v. Ballard,
779 F.2d 287, 295 (5th Gr.) (holding that a party who offers
only a "bare listing" of alleged errors "without citing
supporting authorities or references to the record" abandons
those clains on appeal), cert. denied, 475 U. S. 1109 (1986); see
also G nel v. Connick, 15 F.3d 1338, 1345 (5th Cr. 1994) ("An
appel | ant abandons all i1issues not raised and argued in its
initial brief on appeal."). The gravanen of her conplaint is one
of an abuse of discretion and we shall proceed to analyze this
i ssue accordingly.




cert. denied, 477 U S. 906 (1986). W conclude that the district

court did not abuse its discretion under these circunstances.

First, and perhaps nost inportantly, the district court
informed M zell that she could supplenent her offer of proof
until the close of evidence. This tinme |limt was a reasonable
measure to ensure full functioning of the adversarial process.
Permtting supplenentation of an offer of proof after the close
of evidence woul d deny the opposing party an opportunity to voice
its objections or present counter-evidence. Accepting a
suppl enental offer of proof that was not subjected to the
adversarial process would unfairly distort appellate review and
inpermssibly tilt the scales of justice.

Requiring a conplete offer of proof before the cl ose of
evi dence serves a prudential function as well: it gives the
court a chance to change its mnd and |l et evidence in wthout
having to reopen the entire case. |In this case, for exanple, if
the district court had accepted M zell's suppl enental offer of
proof and decided that it should permt Spaulding to be
questioned, the evidence would effectively have to be "reopened”
after closing argunents had been made. Thus, the district
court's tinme limtation served the | audatory goals of organi zing
the evidence in an orderly fashion and enhancing overall judicial
econony.

In short, we believe the inposition of a reasonable tine
limtation for submtting supplenental offers of proof is not an

abuse of discretion, nmuch |l ess an error of constitutional
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magni tude. M zell's voluntary failure to heed such tinme limt
constituted a voluntary wai ver and she is now precluded from

conpl aining on appeal .* Cf. United States v. Harrelson, 754 F.2d

1153, 1179 (5th Gr. 1985) (holding that failure to make tinely
of fer of proof regarding admssibility of testinony waived issue

on appeal ), cert. denied, 474 U S. 922 (1985); MIls v. Levy, 537

F.2d 1331 (5th Gir. 1976) (sanme).

C. Exclusion of Dr. Schmtt's Testinony Under Rule 4083.
Mzell's final point of error is that the district court
erred in excluding the testinony of clinical psychol ogist Dr.

Schmtt pursuant to Rule 403 of the Federal Rules of Evidence.?®
The district court specifically concluded that the probative

value of Dr. Schmtt's testinony was substantially outwei ghed by
the danger of msleading the jury and further, that it was
cumul ati ve.

This court has held that reversal of the district court's
ruling under Rule 403 wll be granted only for a clear abuse of

discretion. United States v. Frick, 588 F.2d 531, 537 (5th

4 W also note that despite Mzell's assertion that the
suppl enentary information is material to her defense, she has
made no effort to back up this assertion by, for exanple,
requesting this court to permt supplenentation of the record.

> Rule 403 states, "Although rel evant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue del ay, waste
of tinme, or needl ess presentation of cunul ative evidence." FED.
R EviD. 403.
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Cr.), cert. denied, 441 U S 913 (1979). Because the bal ance of

Rule 403 tilts in favor of admtting, rather than excl uding,

rel evant evidence, this court has determned that in reviewng a
trial court's exercise of Rule 403 discretion, we "nust | ook at
the evidence in the |ight nost favorable to the proponent,

maxi mzing its probative value and mnimzing its prejudicial

effect." United States v. Soudan, 812 F.2d 920, 930 (5th Cr

1986), cert. denied, 481 U S. 1052 (1987).

Thus, our first task is to determ ne the nmaxi mum probative
value of Dr. Schmtt's testinony. According to Rule 401 of the
Federal Rules of Evidence, rel evant evidence is any evidence
"havi ng any tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence.” On voir
dire, Dr. Schmtt testified that he believed that Mzell suffered
froma condition known as "Accommbdati on Syndrone," a dependent
personal ity di sorder marked by excessive dependence upon and
subm ssiveness to a controlling personality. Dr. Schmtt's
testinony clearly had a "tendency to nake the exi stence of any
fact that is of consequence . . . nore probable or |ess
probabl e; " nanely, whether the Accommodati on Syndrone rendered
M zell's participation in the robbery unknowi ng or involuntary.

Bal anced against this relevance is the perceived danger of
cunul ati veness or of msleading the jury. The district court's
deci sion to exclude was based upon a determ nation that two other

W t nesses, M zell and her stepfather, had adequately infornmed the

12



jury of Walker's dom nance over Mzell. Thus, in the eyes of the
district court, Dr. Schmtt's testinony would nerely be placing
"fancy nanes or fancy | abels on sone of the things that the

ordi nary person would al ready understand,” and would therefore

m sl ead the jury by unduly enphasi zing such facts.

M zell made a considerable effort to establish her passive
role before and during the robbery. The district court was
therefore correct in its belief that substantially all of the
facts upon which Dr. Schmtt based his diagnosis had al ready been
presented to the jury. Mzell testified that Wl ker, a bouncer
by profession, was trained in the martial arts and had a history
of violence. She recounted that WAl ker had boasted about killing
a man, had previously placed her in painful karate holds, and had
threatened to kill any participants in the robbery if necessary.
M zell's stepfather corroborated these allegations and further
testified that Mzell was uncharacteristically subm ssive around
Wal ker.

Al t hough consi derabl e evi dence of Wal ker's aggressi on and
M zell's passivity was before the jury, the evidence cane from
potentially biased sources: M zell and her stepfather. The
jury may wel |l have concluded that the testinony of Mzell and her
st epfather, standing al one, was too biased to provide credible
proof of a dependent-subm ssive rel ationship which would negate
the actus reus or nens rea elenents of Mzell's conspiracy
charge. The testinony of an objective psychol ogi st such as Dr.

Schmtt possessed additional excul patory val ue beyond t hat

13



provided by the potentially biased assertions of Mzell and her
st epf at her.

In addition to bolstering the credibility of Mzell and her
stepfather, Dr. Schmtt's testinony was probative of the issue of
whet her M zell possessed the requisite actus reus or nens rea to
be convicted of the robbery and conspiracy charges. The jury
m ght have been persuaded that an individual suffering from
Accomodati on Syndrone either acted involuntarily or |acked the
requi site nental state to rob or to conspire to rob. Viewed as
potentially negating either nens rea or actus reus, Dr. Schmtt's
testi nony was highly probative and an inportant cornerstone of
M zel | 's defense.

An anal ogous case fromthe Eleventh Crcuit, United States

v. Roark, 753 F.2d 991 (11th Cr. 1985), held that the tria
court's Rule 403 exclusion of expert psychiatric testinony
regarding the effect of "conpul sive conpliance syndronme" upon the
def endant's confession was error, stating:

Dr. Carrera-Mendez's testinony was to be directed toward a
fact at issue: whether [defendant] voluntarily incul pated
herself in the robbery. As a nedical doctor specializing in
psychiatry, he was presumably qualified in assisting the
jury in reaching a factual conclusion. H's testinony was
designed to help the trier of fact determ ne whether it was
nmore or |ess probable that [the defendant] was sonehow
psychol ogi cally coerced into making the incul patory
statenents. . . . Wiether Dr. Cabrera-Mendez's testinony w |
be persuasive is for the jury .

ld. at 994.

Simlarly, in the present case, Dr. Schmtt's testinony

concerned a material fact at issue: the voluntariness of

14



M zell's participation in the robbery conspiracy. At a m ni num
Dr. Schmtt's testinony would have aided the jury in determ ning
what weight to give the potentially biased testinony of M zel
and her stepfather. |In addition, if we nmaximze the probative
value of Dr. Schmtt's testinony, as required by the rule of

Soudan, supra, it had the additional value of informng the jury

that Mzell suffered froma recognized psychol ogi cal disorder
with certain known clinical characterizations.

Whet her Dr. Schmitt's testinony woul d be persuasive was for
the jury to decide. |If we are to have faith in the intelligence
and good sense of the jury, we nust be wlling to let them
separate the wheat fromthe chaff. Undoubtedly, the governnent
woul d have rigorously cross-examned Dr. Schmtt if he had been
allowed to testify and may even have called its own expert to
challenge Dr. Schmtt's diagnosis or conclusions. |In the end,
the jury mght have decided to reject Dr. Schmtt's testinony as
little nore than commopn sense wapped up in fancy words or
| abels. But as the trier of fact, the jury has the right to nake
t hi s deci si on.

Because the substance of Dr. Schmtt's anticipated testinony
went wel |l beyond ot her testinony placed before the jury, we
cannot reasonably say that its probative value was substantially
out wei ghed by the danger of cumnul ativeness or m sl eading the
jury. W conclude, therefore, that the district court abused its

discretion in excluding his testinony under Rule 403.
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Fi ndi ng an abuse of discretion, however, does not end our
inquiry; we must al so consider whether the exclusion of Dr.
Schmtt's testinony was harnmess error. FeED. R CRM P. 52(a);
28 U S.C. 8 2111. Wen the alleged error is one of excluding
evidence, our task is to determ ne whether the trier of fact
woul d have found the defendant guilty beyond a reasonabl e doubt

had the additional evidence been presented. United States v.

Roberts, 887 F.2d 534, 536 (5th Gr. 1989); United States v. Lay,

644 F.2d 1087, 1091 (5th Cr.), cert. denied, 454 U S. 869
(1981).

The jury in this case mght have believed Dr. Schmtt's
testi nony and concluded that M zell's psychol ogi cal di sorder
negated her voluntary participation in the robbery. W can, of
course, only speculate on the weight that the jury m ght have
pl aced on this testinony. W can say with confidence, however,
that expert testinony is inportant to establishing a defense
based upon involuntary participation. W believe that the
exclusion of Dr. Schmtt's testinony nmay have produced a

different verdict was therefore not harnl ess error.

[11. CONCLUSI ON
For the foregoing reasons, Mzell's convictions for
conspiracy to interfere with commerce by robbery and for
interference with comrerce by robbery are REVERSED. Her

conviction for msprision is AFFI RVED
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