IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1491
(Summary Cal endar)

PAUL CLAYTON,
Pl ai ntiff-Appellant,

ver sus

DONNA SHALALA, SECRETARY
OF HEALTH AND HUMAN SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CVv-0803-J)

(March 9, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Paul C ayton appeal s the summary judgnent
dism ssing his suit to set aside the decision of Defendant - Appel | ee
Donna Shalala, Secretary of Health and Human Services (the

Secretary) that C ayton was not di sabled within the neaning of the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Social Security Act (SSA), 42 US C 8§ 423(d)(1)(A. For the
reasons expressed below, we affirmthe district court's dism ssal
of Clayton's conpl aint.
I
FACTS AND PROCEEDI NGS
Clayton filed an application for disability insurance
benefits, alleging that he had been di sabl ed since March 11, 1988,

due to knee and back injuries. H s application was denied

originally and again on reconsideration. Follow ng a de nhovo
hearing, the Adm nistrative Law Judge (ALJ) determ ned that C ayton
was not di sabl ed. The Appeal s Council denied C ayton's request for
review of the ALJ'S decision, so that decision becanme the fina
deci sion of the Secretary.

Clayton filed a conplaint in the district court to set aside
the Secretary's decision. The district court granted the
Secretary's notion for summary judgnent, finding substantial
evidence in the record to support the Secretary's decision that
Cl ayton is not disabled.

I
ANALYSI S

A. Subst anti al Evi dence

Qur review of the Secretary's decision is limted to a
determ nati on whether there is substantial evidence in the record
to support the Secretary's decision, and whether the Secretary

applied the proper |egal standards. Spellman v. Shalala, 1 F.3d

357, 360 (5th Gr. 1993). Substantial evidence is that which is



rel evant and sufficient for a reasonable mnd to accept as adequate
to support a conclusion. |d. "[No substantial evidence wll be
found only where there i s a conspi cuous absence of credi bl e choices

or no contrary nedical evidence." Harrell v. Bowen, 862 F.2d 471,

475 (5th Gr. 1988) (internal quotations and citation omtted).
The ALJ nust apply the five-step sequential process outlined
in Social Security Regulation No. 16 to determ ne whether an
i ndividual is disabled. See 20 C.F.R 88 404.1520(b)-(f),
416.920(b)-(f). A finding that a claimant is not disabled at any
stage of the five-step analysis is conclusive and term nates the

inquiry. Lovelace v. Bowen, 813 F.2d 55, 58 (5th Gr. 1987). Here

the ALJ determned at step five that Cayton had the residua
functional capacity to performthe full range of sedentary work and
t hat the Medical -Vocational GCuidelines thus indicated that he was

not disabled within the neaning of the SSA See Anderson .

Sullivan, 887 F.2d 630, 632-34 (5th Cr. 1989).

Cl ayton argues that the pain in his | ower back and knees is
disabling. He contends that as a result of that pain he can sit
for only 15-30 m nutes, stand for only ten m nutes, and wal k only
one half mle.

Pai n constitutes a disabling condition under the SSA only if
it is "constant, unremtting and whol |y unresponsive to therapeutic

treatnent." Selder v. Sullivan, 914 F.2d 614, 618-19 (5th Gr.

1990). A claimant nust produce objective nedical evidence that his
condi tion coul d reasonably be expected to produce the | evel of pain

all eged, Harper v. Sullivan, 887 F.2d 92, 96 (5th Cr. 1989), and




the ALJ's determnation of the severity of pain is entitled to

consi der abl e deference. Carrier v. Sullivan, 944 F.2d 243, 247

(5th Gr. 1991). Subj ective evidence of pain wll not trunp
conflicting nedical evidence. Harper, 887 F.2d at 96.

The evidence in the instant record establishes that C ayton
was injured on the job when his right leg fell through a crack
between a | oadi ng dock and his truck; that he had previously had
back and knee surgery; and that he currently takes Valium
Fiorinal 3 with codeine, and Ruffen for pain. Foll ow ng the
accident, Cayton had arthroscopic surgery on both knees and was
released to work with respect to his knees on Septenber 26, 1990.
H's right knee has fully recovered and he has a 15-20% per nanent
partial disability of his left knee. H s treating physician,
Dr. Wod, believes that he can work at a sit-down or stand-up job
that does not require standing for nore than 60 mnutes at a tinme
or six hours during an eight-hour shift; sitting for nore than two
hours at a time or six hours during an eight-hour shift; any
squatting; or clinbing one flight of stairs nore than tw ce during
an eight-hour shift. These restrictions are well within the
exertional requirenents of sedentary work. See 20 CF.R
§ 404.1567(a).

The evidence regarding Cayton's back injury admttedly
presents a cl oser question. He has been di agnosed as havi ng | unbar
radi cul ar syndronme. The physician who exam ned Cl ayt on on Novenber
20, 1989, for the Texas Rehabilitati on Comm ssion recomended t hat

he be referred to an orthopedic surgeon for his back. Cayton's



treating physician, Dr. Henderson, determined that he was
tenporarily totally disabled as a result of his back injury on July
23, 1990. Al though he was supposed to return to Dr. Henderson for
a followup visit in Novenber or Decenber 1990, C ayton has not
provided any later records from Dr. Henderson. Dr. Selby, an
ort hopedi ¢ surgeon who exam ned C ayton on Novenber 29, 1989,
believed that he was capable of performng a "light duty" job.
Dr. Rowl an also found in July 1988 that C ayton could touch his
toes, had no pain with extension, and did not need back surgery.
Dr. Row an expressed the belief that the back injury did not
prevent C ayton from working.

Al t hough there is conflicting evidence regardi ng t he extent of
Cl ayton's back injury, Dr. Henderson's opi ni on does not necessarily

control. See Miore v. Sullivan, 919 F. 2d 901, 905 (5th Gr. 1990).

Significantly, Dr. Henderson diagnosed Cayton's condition as
| umbar radicul ar syndrone, but did not explain his conclusion that
Cl ayton was tenporarily totally disabled. The ALJ could give the
ot her doctors' reports nore weight. There is substantial evidence
to support the ALJ's decision that Cayton is not disabled.

Cl ayton contends, however, that the ALJ did not consider
adequately his subjective allegations of pain. Al though C ayton
testified that he had severe pain, rating 70 on a scale fromone to
100, the ALJ specifically found that the objective nedical evidence
did not support Clayton's subjectively stated |evel of pain. The
ALJ considered Clayton's daily activities and his nedical records

in making this finding. The ALJ's determnation regarding the



di sabling nature of Clayton's pain is supported by the record and

therefore is entitled to deference. See Carrier, 944 F.2d at 247.

B. Medi cal - Vocati onal Cui del i nes

Cl ayton also argues that the ALJ inproperly relied on the
Medi cal - Vocational CGuidelines to determne that C ayton was not
di sabled within the neaning of the SSA The ALJ may rely
exclusively on the guidelines to determ ne whether there is other
work available that a claimant can perform if the clainmnt's
characteristics correspond to the criteria in the guidelines and
the claimant's nonexertional inpairnments do not significantly
af fect his residual functional capacity. Selder, 914 F.2d at 618.
The ALJ specifically found that Cayton had no nonexertional
limtations because his testinony regarding the extent of his pain
was not credible. As discussed above, this determ nation is
supported by substantial evidence. The ALJ properly relied on the
Medi cal - Vocat i onal @Gui del i nes.

AFFI RVED.



