IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1483

Summary Cal endar

TOMW ABBOTT,
Pl ai ntiff-Appellant,

ver sus
SHEARSON LEHVAN HUTTON, | NC

and JOHN KARRAS,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4: 88- CV- 856- K)

(February 22, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Tonmy Abbott, Allen W, Mke Mllet, and Francis Tsui
conpl ai ned that John Karras had enbezzl ed their investnent funds to
pay his ganbling debts while he was enployed at Shearson Lehman
Hutton, Inc. After the investors filed suit agai nst Shearson and

Karras, the district court stayed the case agai nst Shearson and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



conpell ed arbitration under the Federal Arbitration Act, 9 U S. C
8 1, et seq. The court al so stayed the case agai nst Karras pendi ng
resolution of his bankruptcy proceedings. After an evidentiary
hearing, the arbitrators found that all clains against Shearson
shoul d be dism ssed, but nmade no finding in regard to the clains
agai nst Karras. The district court confirnmed the award and
di sm ssed Shearson as a defendant. Abbott obtained a default
j udgnent agai nst Karras. Abbott appealed. W affirm
1.

Tsui, MIllet, and Wi did not file tinely notices of appea

under Federal Rules of Appellate Procedure 3 and 4. Such notices

are "mandatory and jurisdictional." United States v. Robinson, 361

U. S 220, 224 (1960); RTC v. Northpark Joint Venture, 958 F.2d 1313

(5th Gr. 1992), cert. denied, 113 S.C. 963 (1993). W do not

have jurisdiction to hear any clains by Tsui, MIlet, and Wi, and
we di sm ss any such cl ai ns.
L1,
Abbott argues that the trial court erred in conpelling
arbitration, an argunent we review m ndful of the requirenent that
any doubts should be resolved in favor of arbitration. See Mises

H Cone Mem Hosp. v. Mercury Constr. Corp., 103 S. C. 927, 941

(1983). He contends that the arbitration provision inthe Shearson
client agr eenent does not apply to clains of "fraud,
m srepresentation, conversion and theft of funds to pay off
ganbling debts." The arbitration provision, however, applies to

any controversy relating to accounts or transactions with Shearson



or its enployees. G ven presunption of arbitrability, we find that
the <court properly interpreted the agreenent as requiring

arbitration of the dispute. See Mar-lLen of lLouisiana, Inc. V.

Par sons- G | bane, 773 F.2d 633, 635 (5th GCr. 1985).

In arelated argunent, Abbott asserts that Shearson waived its
right to arbitrate because "Peter Cohen, Chairman of the Board of
[ Shearson] refused to give any relief to Dr. Abbott when he
requested it." No law requires a brokerage firmto reinburse a
di sgruntl ed custoner on demand; no |egal nexus exists between a
client's request for relief, afirms response to the request, and
the arbitrability of the dispute. Shearson did not waive any right
to arbitrate by waiting to see what clains Abbott woul d pursue at
trial or in arbitration.

Abbott clains that Shearson surreptitiously altered its
arbitration contract to gain tactical advantage in the case. As
evidence of this alleged tanpering, Abbott points to the fact that
the date "6/28/ 87" appears on Shearson's copy of the arbitration
agreenent though it does not appear on his copy. This discrepancy
does not constitute proof of tanpering and does not affect the
validity of the agreenent. As well, Abbott failed to raise this
argunent bel ow, and we consider himto have waived it.

| V.

The congressional preference for arbitration colors our review
of the process afforded to Abbott in the arbitration proceedings.
W defer to the arbitrators' resolution of a dispute whenever

possi ble. Anderson/Smth Operating Co. v. Tennessee G&As Pipeline




Co., 918 F.2d 1215, 1218 (5th Cr. 1990), cert. denied, 111 S . C

2799 (1991). This inclination pronpts us to find no reversible
infirmtiesinthe arbitration proceedings. The district court did
not abuse its discretion in upholding the arbitration award and
di sm ssing the clai ns.

Abbott objects that the arbitrators had no |egal training,
that he could not participate in the selection of the arbitration
panel nenbers, and that a panel nenber had prior ties to Shearson
t hat prejudiced the proceedings. Abbott, however, failed to nmake
these objections below and overl ooks the fact that his counsel
participated in the sel ection of panel nenbers. Abbott also failed
to i ntroduce evi dence of prejudicial predispositions. W consider
his argunents on this front to have been wai ved or to be neritless.

V.

The district court rejected Abbott's contentions that Shearson
had stonewal | ed in discovery and had refused to produce inportant
docunent s. It rejected this argunent because he had refused to
identify specific records. W alsofindthis omssionto be fatal.
On appeal , Abbott nentions a "signature card" and general |y al |l udes
to other unidentified docunents. This bel ated proffer does not
erase the fact that Shearson produced pertinent records. As well,
the arbitration panel found that a nunber of the docunent requests
made by Abbott had no bearing on the case. W find no error in
this determ nation

For the first tinme on appeal, Abbott argues that the

arbitrators refused to adjourn the proceedings until Shearson



produced the desired records. Again, it appears that Abbott did
not take adequate steps to preserve his argunent. No evi dence
exists that he requested an adjournnent of the hearing. W
consi der the argunent about adjournnent to have been wai ved.

VI,

Abbott contends that the arbitration panel failed to subpoena
Karras to the detrinent of his clains. Under New York Stock
Exchange Arbitration Rule 619(f), both arbitrators and counsel of
record have subpoena power. The unwillingness or inability of
Abbott's counsel to issue the subpoena does not nean that either
Shearson's counsel or the arbitrators commtted error by not doing
so. At any rate, Karras' absence fromthe hearings could not have
prejudi ced Abbott because Abbott obtained a default |judgnent
agai nst him W consider these argunents to have been waived or to
be neritless.

VI,

Abbott argues that the arbitrators consi dered summary j udgnent
evi dence wi thout him having notice of it. To the contrary, the
arbitration panel did not consider a notion to dismss until after

it held a hearing. Gven the unrefuted taint of in pari delicto,

estoppel and uncl ean hands on Abbott's case, the panel properly
granted the notion to dismss. Abbott now attenpts to nmake an
"insider information" claim but he had the opportunity to convince
the arbitrati on panel of this argunent and failed to do so. Abbott
also failed to raise this argunent in the district court. We

consider it to have been wai ved.



VI,

Abbott charges that he was prejudiced by the arbitration
panel's decision to permt Janmes Brucki, an expert witness, to
testify. Contrary to Abbott's assertions, Brucki was identified as
an expert witness in aletter to Abbott's counsel. In addition, no
evidence exists that Abbott's case was prejudiced by Brucki's
t esti nony. The arbitration panel had discretion to admt the
testi nony, and Abbott had an opportunity to test any weaknesses in
it at the hearing. W find no error.

| X.

I n breezy fashi on, Abbott conpl ai ns of the i nherent unfairness
of the arbitration hearing and nunerous prejudicial and partia
rulings of the arbitrators. Abbott failed to identify exactly
whi ch rulings he contests or why he was prejudiced. In the absence
of nore specific allegations, we find that Abbott has either waived
the point or failed to establish adequate grounds for reversal.

X.
We recogni ze that al though Abbott received a default judgnent

agai nst Karras, this fact does not nean that Shearson is liable to

Abbott for the allegations made in his conplaint. Dundee Cenent

Co. v. Howard Pipe & Concrete Prod., Inc., 722 F.2d 1319, 1324 (7th

Gir. 1983).
AFFI RVED.



