IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1482
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CREGORY ALLEN GRUBE,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(4:92-CR-106-A)

(March 31, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Gregory Allen G ube was charged in a superseding indictnent
wth conspiring to commt mil fraud and related offenses, 18
US C 8§ 371; and wwth ten counts of wre (tel ephone) fraud, 18
US C 88 1343 and 2. After four days of his jury trial, Gube
pl eaded guilty on Counts 2, 4, and 5 of this indictnment, pursuant

to a plea agreenent. The court found that Gube's total offense

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| evel was 20 and that his crimnal history category was I, as to
which the guideline range is 33 to 41 nonths' inprisonnment. The
court sentenced Grube to concurrent 33-nonth terns of inprisonnent,
three years of supervised release, and to pay a $1500 fi ne.

I

The rel evant facts are provided in the "stipulation of facts,"
whi ch Grube testified was true and correct when he pleaded guilty.
Rel evant facts also are stated in the presentence report (PSR
which the district court substantially adopted. They are as
fol |l ows.

G ube's federal indictnent resulted from his working for
Mul ticorp, Inc. fromabout May 31, 1989 to about January 5, 1990.
He participated in a schene to defraud persons throughout the
United States to whom Multicorp had sent postcard solicitations
guaranteeing prizes. Persons calling the tel ephone nunber on the
postcard | earned that receiving the prizes was conditional upon the
purchase of water filtration units or hone security systens. The
postcards, the prepared sales scripts, and the custoner service
information utilized by Miulticorp, Inc. were msleading, and this
m sl eading information resulted in individuals |osing noney.

Mul ticorp hired G ube as a tel ephone sal es representative. As
such, he provided false information to individuals regarding:
their chances of wi nning major awards; the value of awards and the
water filtration unit; that their credit card accounts woul d not be

billed until after receipt of awards and products; and that the



retail merchandi se checks coul d be redeened at no cost. The counts
to which Gube pleaded guilty allege that he participated in such
tel ephone calls with three different persons concerning the
purchase of a water filtration unit. None of these persons | ost
any noney.

The stipulation and PSR further indicate that G ube received
paychecks totaling $14,382.55 fromMilticorp; its sales during his
peri od of enploynment totaled about $6.8 mllion. As a sal esnman,
G ube made 509 sales for a total of $202,509.

Grube was the manager of a Milticorp sal esroom from about
Cctober 9, 1989, until shortly before he resigned. For al nost
t hree nont hs he managed the activities of the individual tel ephone
solicitors and he assisted the sales staff in closing the sale.
Managers trained Milticorp enployees, nonitored sal espersons
performance, and set incentives for them Gube stated that he had
"very little decision nmaking authority" and that "he attenpted to
reduce the potential harmof the schene.”

I

G ube contends that the district court's enhancenent of his
sentence based on findings of both his "aggravating role" under
§ 3Bl.1(b) and that the offenses involved "nore than m ninal
pl anni ng," or involved "a schene to defraud nore than one victim"
8§ 2F1. 1(b)(2) (A) and (B), constitute i nperm ssi bl e doubl e-counti ng.

Par agraph 38 of the PSR noted that Gube "had a total of 509

sales to custoners of Milticorp." Paragraph 38 also notes that



there has been "nore than mnimal planning . . . in any case
i nvol ving repeated acts over a period of tinme unless it is clear
each instance was purely opportune,” citing 8 1Bl1.1, comment.
(n.1(f)). Thus, f 38 s recommendation of a two-level increase in
G ube's offense | evel was justified under 8 2F1. 1(b)(2)(A) and al so
(B). The district court so found.

Paragraph 40 of the PSR states findings that support the
t hree-1 evel increase under § 3B1.1(b) on grounds that G ube was a
manager relative to crimnal activity that involved five or nore
participants. As § 40 states, he nmanaged a Multicorp phone room
for al nost three nonths, and he assisted in closing sal es as one of
his duties. Furthernore, he received a higher incone than the
sal espersons; and his nmanager's conm ssi on was guaranteed even if
a sal esperson made a "bad sal e" so that an anpbunt was deducted from
his salary. PSR Addendum to Y 40. Grube also had the
responsibility of hiring, as well as firing, nenbers of his sales
force.

The district court deni ed G ube's doubl e-counting objection on
grounds that "[t]he status as manager has to do wth the

defendant's status, and the matter of planning has to do wth

activities." Later the court added: "Even if that were not so,
absent sonme indication that | amnot to apply the guidelines as
witten, | think I have an obligation to apply themas witten."

G ube relies on U . S. v. Romano, 970 F. 2d 164, 166-67 (6th Cr.

1992), which held that such an enhancenent constituted



i nper m ssi bl e doubl e-counting. The court reasoned that "if certain
conduct is wused to enhance a defendant's sentence under one
enhancenent provision, the defendant should not be penalized for
the same conduct again under a separate [guideline] provision."

Id. at 167. The Sixth Crcuit disagreed wwth US. v. Curtis, 934

F.2d 553, 556 (4th G r. 1991), which allowed both enhancenents.
970 F.2d at 166.

The Curtis Court relied on and quoted fromthis court's U.S.
V. Rocha, 916 F.2d 219, 243 (5th Cr. 1990) (footnote omtted),
cert. denied, 111 S. C. 2057 (1991), as follows: "Under the

principle of statutory construction expressio unius est exclusio

alterius, the enuneration of specific exclusions fromthe operation
of a statute is an indication that the statute should apply to al
cases not specifically excluded." 934 F.2d at 556. The Curtis
Court observed that "[t] he Sentencing Guidelines are explicit when
double counting is forbidden." |d.

In U.S. v. WIlis, 997 F. 2d 407, 418-19 (8th Cr. 1993), cert.

denied, 114 S.Ct. 704 (1994), the Eighth Grcuit agreed with the
di ssent i n Romano, hol ding t hat both enhancenents were proper. The
WIlis Court reasoned that "[t]he two sections consider different
aspects of the defendant's conduct. Section 2F1.1(b)(2) increases
t he puni shnent where the defendant's crinme evidenced pl anni ng and
foret hought, showing a disregard for the rule of law. . . . The
Sent enci ng Conm ssion based the enhancenent for the defendant's

role in the offense on the grounds that | eaders or organizers [or



managers] "tend to profit nore from [the crinme] and present a
greater danger to the public and/or are nore likely to recidivate.'
US S G 8 3BlL.1 cooment. (backg'd)." 997 F.2d at 419.
Furthernore, Grube's case is distinguishable onits facts from
the rule applied in Romano. The 8 2F1.1(b)(2) two-Ilevel increase
in Gube's offense | evel was based on his repetitive acts, i.e.,
his 509 sales as a Milticorp telenmarketer. The three-1|evel
i ncrease for "aggravating rol e" was based on his serving for al nost
three nonths as a Multicorp sal esroom manager. |In that capacity,
he controll ed the sal espersons, hel ped themcl ose sales, and hired
themand fired them and he received a | arger i ncone than they did.
Even if the two adjustnents are considered to be "double
counting,” we think that they were appropriate because the
gui del i nes do not preclude naking both of them W held in Rocha,
916 F. 2d at 244, that "a [district] court may enhance a defendant's
sentence under nore than one guideline section or subsection even
t hough the two enhancenents are for essentially the sanme conduct."
This sort of enhancenent is what G ube conplains of; he does not
argue that the relevant enhancenent sections are anbiguous.
"[T]his Court follows the clear, unanbiguous |anguage of the
CQuidelines if [as in Gube's case] there is no discernible

mani festation of contrary intent." U.S. v. Vickers, 891 F.2d 86,

88 (5th Gir. 1989).
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G ube next contends that the district court's increase in his
of fense level for nore-than-mnimal planning under 8 2F1.1(b)(2)
and the increase of eleven levels based on the loss to victins
havi ng been nore than $5, 000,000, pursuant to 8 2F1.1(b)(1)(L),
constituted inperm ssible double-counting. Grube's reliance on
Romano is msplaced, as explained in our previous discussion.
Furthernore, if both enhancenents were held to be inproper, it
woul d be harmless error in Gube's case. The reason is that his
of fense | evel shoul d have been increased by 14 |evels for the | oss
in excess of $5,000,000. 8§ 2F1.1(b)(1)(O. As we will next show,
nore than $6,000,000 of Jloss is attributable to Gube for
gui del i ne-sent enci ng pur poses.

|V

Grube's next argunent is that the district court erred by
appl ying a | oss ambunt of $6,860,482 to him At sentencing, G ube
did not dispute the PSR finding that Multicorp nmade sales totaling
t hat amount while he worked there. The PSR Addendumto § 37 notes
that the actual value of the water filters delivered to custoners
was | ess then $800, 000, so the net |oss to custonmers was nore than
$6, 000, 000. Grube argues that "a participant in a |large schene
wth a huge dollar loss figure in which he reaps a tiny profit,
shoul d not be held accountable at sentencing for the | arge suns of

profits reaped by others.” He bases his argunent on the fact that



he received income fromMilticorp totaling only $14,382.55 and his
total sales were only $202, 509.

"Since the district court's cal cul ation of the anount of |oss
[ pursuant to 8 2F1.1(b)(1)] is a factual finding, we review this

determnation for clear error." US. v. Brown, 7 F.3d 1155, 1159

(5th Gr. 1993). A defendant 1is held accountable wunder
8§ 2F1.1(b)(1) for all relevant conduct, which includes all
reasonably foreseeable acts and om ssions of others that were in
furtherance of their of their jointly undertaken crimnal activity.

U.S. v. Lghodaro, 967 F.2d 1028, 1030 (5th Gr. 1992).

We recently affirmed the sentence of one of G ube's original

codef endants, Jason Arnsden. U.S. v. Arnsden, No. 93-1355 (5th

Cr. Jan. 6, 1994) (unpublished). Arnmsden was only a Milticorp

t el ephone sal esnan for about six weeks, but we upheld the district

court's attribution to him of the $2,200,000 lost by Milticorp

custoners during that tine. Accordingly, the district court's

determnation of the loss attributable to G ube is not erroneous.
\%

Finally, G ube contends that the district court clearly erred
by increasing his offense |evel upon finding that he occupied an
"aggravating role" in the offenses. He argues that he "did not
have si gni fi cant managenent responsibilities"; that his "nmanageri al
efforts reduced the harmof the fraudul ent schene"; that his profit
was only about .2% of Multicorp's total sales; and that his not

returning to the tel emarketing after execution of a search warrant



on Multicorp shows that he was unwilling to recidivate. He also
argues that his managerial role was far less than that of the

appellant in U.S. v. Tansley, 986 F.2d 880, 887 (5th Cr. 1993).

Par agraph 40 of the PSR sets out findings in support of the
three-1level increase under § 3Bl1.1(b) as "a manager or supervisor
[ of & crim nal activity [which involved] five or nore
participants."” Paragraph 40 noted that G ube "was manager of the
phone room at Multicorp" for alnobst three nonths. As such, "he
managed the activities of the individual tel ephone solicitors" and
assisted themin closing sales. PSR { 40. In the PSR Addendumto
1 40, the probation offices noted that G ube "was in control of
others in his sales room received a |larger share of the fruits of
the crinme and was involved in the recruitnent of acconplices, as he
al so had the responsibility of hiring, as well as firing, nenbers
of his sales force." Managers also "trained enployees in Milticorp
practices and policies,"” monitored the performance of
sal espersons, and set incentives for them PSR | 28.

"The district court's determ nation that [a defendant] was a

manager or supervisor is a finding of fact reviewable under the

clearly erroneous standard.” U.Sv. Pierce, 893 F. 2d 669, 676 (5th
Cr. 1990). In that case, one person testified that Pierce
recruited her into the cocai ne conspiracy and had "worked out...
prices and neans of transportation"; another coconspirator
testified that Pierce had "arranged for each shi pnent" of cocai ne.

Id. W upheld the district court's finding that Pierce was a



manager or supervisor of an extensive crimnal operation. 1d. at

667. See also U S. v. Liu, 960 F.2d 449, 456 (5th Cr.), cert.

deni ed, 113 S.Ct. 418 (1992).

The district court's finding that G ube was a manager pursuant
to 8 3B1.1(b) is not clearly erroneous. He had direct manageri al
responsibilities over the sal espersons in his tel ephone roonm he
received a greater share of the profits than they did; and he
recruited new enployees for Milticorp. H s responsibilities at
Multicorp were nmanagerial for alnbst three nonths, although
different from those of Tansley, who "hel ped plan, design and
advise [his telemarketing] schene from the beginning." Tansley,
986 F.2d at 887.

Thus, for all the reasons we have set out in this opinion, the
sentence and judgnent are

AFFI RMED

-10-



