IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1480
Summary Cal endar

EDWARD CHARLES CROCKETT,
Pl ai ntiff-Appellant,

VERSUS

DON CARPENTER,
Tarrant County Sheriff,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:91- CV-837-K)

(April 5, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Edward Crockett appeals the dismssal, for failure to state a
claimpursuant to FED. R CQv. P. 12(b)(6), of his state prisoner's
civil rights action brought pursuant to 42 U.S.C. 8 1983. Finding

no reversible error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Crockett alleged that he was denied access to a law library
between April 29 and October 1, 1990 and that the delay caused "a
back log to ny legal research.” The defendant sheriff filed a
nmotion to dism ss and/or for summary judgnent.

Crockett filed a nmotion for leave to file a petition for
habeas corpus relief, alleging that, because of the denial of
access to the court, he was unable to file proper pleadings on
time, resulting in the affirmance of his conviction and deni al of
di scretionary review. Crockett subsequently filed a notion to
W thdraw his habeas petition, which was granted. The district
court erroneously dismssed the entire case at the tine of
dism ssing the habeas petition but subsequently reinstated the
§ 1983 claim

Crockett also filed pleadings entitled "Proposed Finding of
Facts" and " Concl usions of Law' in which he asserted that the | aw
library personnel did not give him neaningful assistance in
pursui ng his habeas and civil rights actions and that he had only
limted access to the law |ibrary after being transferred to the
main jail. Crockett also alleged that the |ibrary was i nadequate
because it did not contain the Federal Supplenent or trained | egal
assi stants.

The district court granted the defendant's notion to dism ss,
determ ning that Crockett failed to nmake specific factual allega-
tions to support his denial -of-access-to-the-courts clai mand that

Crockett had not exhausted his state-|aw renedi es. The order of



di sm ssal was entered February 2, 1993. The district court granted
Crockett's notion for extension of time on May 4, 1993, allow ng
himto file a notice of appeal by May 7; Crockett filed a notice of
appeal on May 17. The notice is dated May 5, but a copy of the

postmark on the mailing envel ope di splays the date of May 12.

1.
The defendant argues that Crockett's notice of appeal filed on
May 17, 1993, was not filed tinely. A notice of appeal in a civil
case nust be filed within thirty days after entry of the judgnent
appeal ed from FED. R App. P. 4(a)(1). "The notice of appeal
requi renent may be satisfied by any statenent, made either to the
district court or the Court of Appeals, that clearly evinces the

party's intent to appeal." Page v. Delaune, 837 F.2d 233, 236-37

(5th Gr. 1988) (citation omtted). Crockett's notion for an
extension of tinme to file an appeal, filed on February 26, 1993,
evinced an intent to appeal and was filed within thirty days of
entry of the judgnent on February 2, 1993. Therefore, Crockett's

notice of appeal was tinely.

L1,

The district court dismssed Crockett's conplaint in part
because of Crockett's failure to exhaust his state-law renedies.
The defendant argues that the conplaint is a collateral attack on
Crockett's conviction and, therefore, that Crockett was required

initially to exhaust his state habeas cl ai ns.



Generally, aplaintiff who files a 8§ 1983 action that directly
or indirectly challenges the validity of his conviction nust

initially pursue his habeas renedies. Serio v. Menbers of La.

State Bd. of Pardons, 821 F.2d 1112, 1117 (5th Gr. 1987). The

exhaustion requirenent "is based on the comty-inspired principle
that state courts should be given first opportunity to rule on the
merits of a prisoner's claimattacking the constitutionality of the
fact or duration of his incarceration.” [d. at 1114 (citation
omtted). If a 8 1983 clai mmay be di sm ssed wi t hout resol ution of
the underlying nerits of the state claim however, there is no
threat to the principles of comty, and it is not necessary to
defer the disposition of the § 1983 claim |d. at 1115.

The resolution of Crockett's 8 1983 deni al - of -access-to-the-
courts claim has no bearing on the state's resolution of the
validity of his conviction. Therefore, the district court erredin
determning that Crockett was required to exhaust his habeas
remedi es. The error is not cause for reversal because, as wll be
di scussed, the dism ssal can be affirnmed because the pleadings do

not state a constitutional violation. See United States v. Tell o,

9 F.3d 1119, 1128 (5th Gr. 1993) (affirmance based upon reason

other than that relied upon by district court).

| V.
Crockett argues that he was denied access to the law library
between April 29 and Cctober 1990 in violation of the Fourteenth

Amrendnment . He avers that he could have assisted his counsel in



preparing for his crimnal trial and appeal if he had had access.
Crockett al so says that he did not have sufficient library tine to
prepare his petition for discretionary review of his state-court
conviction and that it was denied as untinely.

This court reviews de novo a dismssal for failure to state a

claim upon which relief can be granted. G ddings v. Chandler,

979 F.2d 1104, 1106 (5th Cr. 1992). The dism ssal may be upheld
"only if it appears that no relief could be granted under any set
of facts that could be proven consistent with the allegations."
Id. (internal quotation and citation omtted). "I'n making this
determ nation, [the court] accept[s] the well-pleaded allegations
in aconplaint as true." 1d. (citation omtted).

Pri soners have a constitutionally protected right of access to

the courts. Bounds v. Smth, 430 U. S. 817, 821 (1977). "Wile the

preci se contours of a prisoner's right of access to the courts
remai n sonewhat obscure, the Suprene Court has not extended this
right to enconpass nore than the ability of an inmate to prepare
and transmt a necessary |egal docunent to a court." Brewer V.

Wl kinson, 3 F.3d 816, 821 (5th Gr. 1993) (footnote omtted),

cert. denied, 114 S. C. 1081 (1994). To prevail on a denial -of -
access-to-the-courts claim the plaintiff nust show that he was

prejudi ced by the alleged violation. Henthorn v. Sw nson, 955 F. 2d

351, 354 (5th Gir.), cert. denied, 112 S. Ct. 2974 (1992).

In his original conplaint, Crockett alleged that his | ack of
access to the law library for a six-nonth period resulted in a

backl og of his | egal work and prayed for a reversal of his crimnal



conviction. Crockett's initial conplaint did not allege that he
suffered any specific prejudice during the course of his crimnal
prosecution as a result of his lack of access to a law library.
Crockett subsequently alleged in his proposed concl usions of
the | aw, however, that his petition for discretionary reviewto the
state appellate court was di sm ssed as untinely because he did not
have access to a paral egal or the opportunity to goto the library.
As the filings of a pro se litigant, Crockett's pleadings are

entitled to a liberal construction. See Rodriquez v. Hol nes,

963 F.2d 799, 801 (5th Cr. 1992). Accordingly, Crockett's
proposed concl usi ons shoul d have been construed as an anendnent to

his conplaint. See Sherman v. Hall bauer, 455 F.2d 1236, 1242 (5th

Cr. 1972) (menorandumin opposition to notion for sunmary judgnent
raised new allegation and should have been construed as an
anendnent to the conplaint).

Crockett attached exhibits to his notion for leave to file a
habeas petition that reflect that he was represented by counse
during his crimnal trial and on direct appeal. Crockett also
attached a docunent indicating that counsel was representing hi mat
the tinme his petition for discretionary review was denied.
Al t hough Crockett subsequently w thdrew his habeas petition, these
docunents remained filed in the record and are relevant to a
determ nati on whet her Crockett has stated a claimfor relief. It
is in the interest of justice and judicial econonmy to consider
t hese docunents as anendnents to the conplaint, in review ng the

action of the district court. Further, Crockett's statenment in his



brief that he was acting as "co-counsel" during his appeal
i ndi cates that counsel continued to represent hi mduring the appeal
peri od.

Because Crockett was represented by counsel who was able to
file pleadings on his behalf, Crockett was not deni ed access to the
courts with respect to the appeal of his crimnal conviction. See

Tarter v. Hury, 646 F.2d 1010, 1014 (5th Cr. 1981) (stating that

if acrimnal defendant is represented by counsel who can present
matters to the court on his behalf, he is not denied access to the
court).

Crockett also argues that he was denied his Sixth Amendnent
rights because the law library personnel refused to provide him
assi stance after he was transferred to the main jail. Crockett
contends that he was permtted access to the law library only once
or twice a week for an hour and a half after he was transferred.
Crockett also clains that the |library was i nadequat e because it did
not have the Federal Supplenent. He reasons that he was injured
because he had no | egal assistance in researching his civil rights
and habeas cl ai ns.

Crockett raised these clainms in his proposed findings of fact
and conclusions of [|aw. These pl eadings al so should have been
liberally construed as anendnents to his conplaint. Sher nan
455 F. 2d at 1242.

Al t hough Crockett alleges generally that he required further
assi stance to pursue his civil rights acti ons and habeas petitions,

he did not allege any specific prejudice in a particular action



resulting fromthe | ack of assistance, his limted library tine, or
his | ack of access to the Federal Supplenent. |In the absence of an
allegation of prejudice, the district court did not err in
di sm ssing Crockett's deni al -of -access-to-the-courts cl ai mpursuant
to rule 12(b)(6). Henthorn, 955 F.2d at 351.

Crockett attached exhibits to his brief reflecting the
di sm ssal of other actions he had filed and the denial of his
petition for habeas relief by the state trial court. Crockett
argues that he woul d have been successful in these proceedings if
he had had proper access to the courts and proper paralegal
assi stance. But we do not consider factual evidence that was not

presented to the district court. See United States v. Flores,

887 F. 2d 543, 546 (5th Cr. 1989) (holding that this court will not
ordinarily enlarge the record on appeal to include matters not
presented to the district court).

AFFI RVED.



