IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1466
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
M CHAEL FI TZGERALD W LSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
3:93 CR 151 H

June 25, 1993

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

M chael W1 son appeals an order of the district court denying
release frompretrial detention pursuant to 18 U S.C. 8§ 3148(Db).

Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Wlson was indicted on May 19, 1992, in connection with a
conspiracy involving distribution and possession with intent to
di stribute cocaine and cocai ne base. On June 5, 1992, he was
rel eased on a $20,000 surety bond and under several conditions,
i ncluding that he not violate any federal, state, or |ocal |aws.

A thirty-one-count superseding indictnment was returned in
Septenber 1992, charging WIlson and his co-defendants wth
conspiracy, the distribution of cocaine and mari huana, illegal use
of a communication facility, distribution of crack cocaine and
mari huana within 1,000 feet of a school, and the use of firearns
during drug trafficking. WIlson's trial was severed fromthat of
hi s co-defendants because his attorney was hospitalized prior to
the comencenent of the trial scheduled for May 1993.

On April 23, 1993, WIlson was charged in a three-count
indictment with witness tanpering. The governnent filed a notion
for pretrial detention pursuant to 18 U S. C § 3142(e) and (f),
noting that he was considered to be a danger to several w tnesses
scheduled to testify at the trial of his co-conspirators. The
governnent also filed a notion to revoke Wl son's bond in the drug
case.

The magi strate judge held a hearing and deni ed both notions,
determ ning that the governnent had failed to show by clear and
convi nci ng evidence that Wl son woul d be a danger to ot her persons
or the community if he was released from custody. The district
court, with the consent of the parties, listened to the tape

recording of the hearing held before the magi strate judge rather



t han hol di ng anot her evidentiary hearing.

The court made a de novo determnation and vacated the
magi strate judge's order, finding that the "clear and convinci ng
standard" relied upon by the nmagistrate judge is applicable to a
detention proceeding under 18 U S.C. 8§ 3142(f) but not to a
revocation proceeding under section 3148. The district court
revoked W1lson's bond pursuant to section 3148, finding that the
gover nnment had denonstrated probable cause to believe that WI son
tanpered with wtnesses, a federal felony, and is a danger to
others and the community. The court granted the governnent's
notion to revoke bond and ordered W1 son detai ned.

At the hearing before the magi strate judge, Wal ter Wosl ey, an
Internal Revenue Service special agent, testified that the
authorities had |earned, through wretaps and the execution of
search warrants conducted in nine |ocations, that WIson was the
| eader of a crack cocai ne organi zation that distributes narcotics
t hr oughout Dall as. Numer ous weapons had been discovered at the
search | ocations controlled by WI son.

Wosley testified that he also had been involved in the
i nvestigation of the alleged witness tanpering that occurred while
Wl son was released on bond and that one of the w tnesses, who
w shed to remai n anonynous, was approached by Wl son in June 1992,
and WIlson attenpted to have the wtness give false testinony
concerning noney |aundering if contacted by the |aw enforcenent
authorities. The witness stated that he was afraid of WIson

because of the manner in which WIson cane across during the



conversati on. WIlson had stopped in front of the wtness's
| ocation about a nmonth prior to the hearing, and the agent
testified that the witness was extrenely reluctant to provide any
i nformati on because of WIson's contact.

Wosley testified that he also had obtained evidence that
Wl son had i ntim dated Li nda Lane, a co-defendant in the drug case.
Lane indicated to the agent that she was afraid of WIson because
he had warned her against providing incrimnating information to
the authorities and indicated his belief that Lane was the weak
link in their organization. Lane quoted WIlson as saying, "If |
have to spend forty years in jail, I'"'mgoing to kill the nother
fucker over it."

Lane told the agent that she was aware that WIson was
responsi ble for the beating of another co-defendant, Koda Cook
because Cook had come up short on a drug transaction and that
Wl son had beaten up his girlfriend and co-defendant, De Ann
Cof f man. The Cook beati ng was corroborated by wiretap i nformati on.
Lane told the agent that she continued to have contact with the
Wl son fam |y because, if she did not maintain contact, they would
have realized that she was a governnent w tness.

Whosl ey testified that a third individual, Kelvin Whbb, had
informed the police in May 1992 that a certain anount of crack
cocai ne could be found in a specific area of Coffnman's apartnent
that was occupied by WIson and also in the apartnent of an
associate of W]Ison's. The cocaine was found in the |ocations

specified by Wbb. Wosl ey testified that a notion was subse-



quently filed in Coffman's case in connection with the search and
sei zure of the drugs, and attached to it was an affidavit by Wbb,
stating that the information that Wbb had provided to the police
was untrue.

Webb advi sed the agent that he executed the affidavit because
Wl son had made nunerous tel ephone calls to his and his parents'
homes. Webb agreed to neet with Wl son, who told Webb to sign the
affidavit to help him out because "you know how ny famly is."
Wl son told Webb that he would be left alone if he signed the fal se
affidavit. Wbb indicated to the agent that he knewthe famly was
danger ous because Webb had been present at the time Cook was beat en
up with bricks and boards by a Wlson famly associate. Wbb told
the agent that he knew WIlson always carried a gun, and he was
scared to go to the neeting but was al so scared not to attend.

Wl son offered the testinony of an enpl oyee at his car repair
busi ness, Lee Smth, and his cousin, Joseph Scott, to the effect
that Lane visited the business on nunmerous occasions and that
Wlson did not threaten Lane and that Lane did not appear to be
frightened on those occasions. WIlson's nother testified that Lane
often called her and rel ated that the agents were pressuring her to
provide themw th informati on agai nst W1 son, although she did not
have any such information

At the commencenent of and during the detention hearing, the
magi strate judge advised Wl son's counsel that the defendant woul d
be given a continuance if he required it to obtain further

evi dence. Counsel did not indicate that there was any such further



evi dence.

1.

A
Wlson has filed a notion for an expedited appeal. As an
appeal from a detention order should be determned promptly,

18 U.S.C. § 3145(c); Fed. R App. P. 9(A), we grant the notion.

B

Wl son argues the district court erred in nmaking a de novo
determ nation w thout holding an additional evidentiary hearing.
He reasons that, in the absence of the hearing, the district court
was functioning as an appellate court and, upon finding error,
shoul d have remanded the matter to the magi strate judge or ordered
an additional hearing. Wl son argues that the nmgistrate judge
shoul d have rewei ghed t he evi dence under a different | egal standard
because the district court could not properly evaluate the
credibility of the w tnesses.

When the district court reviews a nagi strate judge's pre-tri al
detention or release order pursuant to 18 U S. C. § 3145(b), the
district court acts de novo and makes an i ndependent determ nation

of the propriety of detention or release. United States v.

West br ook, 780 F.2d 1185, 1188 n.4 (5th Gr. 1986). The district
court, in considering the evidence, is "unfettered as it would be
if the district court were considering whether to anend its own

action." United States v. Fortna, 769 F.2d 243, 250 (5th Gr.




1985) (internal quotations and citation omtted). Ther ef or e,
Wl son is incorrect in his contention that the district court was
acting as an appellate court in reviewng the magistrate judge's
order.

Addi tionally, the argunent that the nmagi strate judge shoul d be
given an opportunity to reweigh the evidence under the different
| egal standard of section 3148 is without nerit. The nagistrate
judge nmade a determnation that the evidence was sufficient to
establish probable cause that WIson had engaged in wtness
tanpering, as required under that section.

Further, WIson cannot conplain that the district court did
not hold an additional hearing, because he consented to the
district court's relying upon the record nade before the nagi strate
judge in making its determnation, and WIlson did not request the
opportunity to introduce additional evidence before the nagistrate

judge or the district court.

C.

Wl son argues that the district court erred in finding that
there was no condition or conbination of conditions that would
assure that he would not pose a danger to a person or the
comunity. W I1son contends that he presented sufficient evidence
to rebut the statutory presunption that he was a danger to a person
or the comunity.

"Adistrict court's detention order nust be sustained if it is

supported by the proceedings below." United States v. Aron, 904




F.2d 221, 223 (5th Gr. 1990) (internal quotation and citation
omtted). The factual basis of the decision is reviewed under the
"clearly erroneous" standard. |d.
The judicial officer shall enter an order of revocation and
detention if, after a hearing, the judicial officer ))

(1) finds that there is )) (A probable cause to believe that
the person has commtted a Federal, State, or local crine

while onrelease; . . . and (2) finds that )) (A based on the
factors set forth in section 3142(g) . . . there is no
condition or conbination of conditions of release that wll
assure that the person will not . . . pose a danger to the

safety of any other person or the comunity.
Section 3148(b).?

In order to fulfill the probable cause requirenent, "the facts
available to the judicial officer nust warrant a man of reasonabl e
caution in the belief that the defendant has commtted a crine
while on bail." Aron, 904 F.2d at 224 (internal quotation and
citation omtted). The evidence presented by the governnent was
sufficient to warrant a reasonable belief that WIson used
intimdation or threats to influence the testinony of prospective
wtnesses in violation of 18 U S.C. 8§ 1512(b)(1).

| f probable cause is found, a rebuttable presunption arises
t hat no condition or conbination of conditions will assure that the
person wll not pose a danger to the safety of another or the
comunity. Aron, 904 F.2d at 223. "[A] district court's finding
that a defendant will not abide by any conditions of rel ease may be

establi shed by a preponderance of the evidence." 1d. at 224.

L'I'f the governnent initially seeks detention pursuant to § 3142, based
upon the ground that the defendant is a danger to others and the comunity,
the fact that the defendant is dangerous nust be supported by clear and
convi nci ng evidence. § 3142(f).
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The district court found that the rebuttal evidence presented
by Wlson's enployee and fam |y nenbers, challenging the veracity
of Lane's allegations of intimdation, and the evidence that WI son
had famly ties, were insufficient to rebut the statutory presunp-
tion that Wlson will pose a danger to the safety of others and the
communi ty under any conditions. The court's findings are supported
by the evidence presented and are not clearly erroneous.

Wl son further argues that he did not present further evidence
to rebut the presunption at the nmagi strate judge's hearing because
it was unnecessary and that the district court did not give himthe
opportunity to present further evidence to rebut the presunption
after making the probable-cause finding. Wlson is seeking a
remand for the presentation of further evidence.

W1l son and his counsel were aware at the time of the eviden-
tiary hearing that the notion for detention and the notion for
revocation were before the court. Counsel was advised that the
hearing woul d be continued to a later date if he wished to present
further evidence in response to the notion to revoke. WIson could
not have been aware, prior to the nmagistrate judge's ruling, that
it would be unnecessary to present rebuttal evidence under section
3148(b), yet he did not seek to present additional evidence prior
to the conclusion of the hearing. Nor did he request an eviden-
tiary hearing before the district court to present additional
evi dence. Thus, WIson has not denonstrated any basis for

remandi ng the case for an additional hearing.



D.
Wl son argues that the district court erred in not identifying
a statutory basis for detaining himin the witness-tanpering case.
The district court was entitled to detain WIson under the |ess
stringent requirenents for revocation of bail under section 3148
and was not required to determ ne whether there was al so cl ear and

convi nci ng evidence to support its determnation. See United States

v. Cook, No. 89-4107 (5th Gr. My 31, 1989) (unpublished; copy
attached as appendix to Aron, 904 F.2d at 225-27) (court upheld
magi strate judge's order of revocation under section 3148, al t hough
the district court had detained the defendant pursuant to section
3142, finding that the order of detention was supported by the | ess
stringent requirenents of section 3148). Therefore, a remand for
further findings by the district court under section 3142 is not
necessary.

The notion for expedited appeal is GRANTED. The order of the
district court is AFFI RVED
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