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Bef ore W sdomand Jones, Circuit Judges, and Cobb, District Judge.”
EDI TH H JONES, Circuit Judge: ™

Honmeowner appeal s di sm ssal s and summary j udgnents i ssued
against him in three closely-related cases arising from an
i nsurance coverage dispute. W affirm

BACKGROUND

Before the court are three appeals arising from the
denial of an insurance claimsubmtted by Edward Si nmons under a
honmeowner warranty program?! On Novenber 19, 1979, Simons bought
a house from a builder who provided himwith a ten-year |imted
home warranty agreenent. The builder warranted the reliability and
quality of his construction for the first two years. For the
remai ning eight years, Simmobns was the assignee of insurance
coverage held by the builder which covered "mmjor construction
defects" or "major structural defects" which m ght arise during the
remai nder of the warranty peri od.

Ei ght and one-half years after he bought the house,
Simmons filed a claimwith CIGNA the insurer under the warranty

program alleging that his house had "nail pops," "cracks in sheet

rock," "corner areas [that] appear[ed] to be pulling away," and

*

District Judge of the Eastern District of Texas, sitting by
desi gnati on.

o Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particul ar cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

L In its brief, ClGNA abandoned its cross-appeals fromthe district
court's denial of attorney fees in the three cases.
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that a "wal k-by chimey [had] never [been] fixed" by the builder.
Cl GNA di spatched C. R Payne to i nspect Simons' honme. On Cctober
12, 1988, CIGNA sent Simons a letter notifying him that the
damages did not constitute a nmmjor construction defect.? The
denial letter remnded Sinmmobns that he had a right to request
arbitration, that if he chose to go to arbitration ClH GNA would
comence the necessary procedures, and that the arbitration would
be provided at no cost to Sinmons.

After the denial, the builder of Simmon's honme nmade what
Si nmmons describes as "cosnetic repairs throughout the hone."” It is
not clear whether these repairs were perforned at the request of
Simons or Cl GNA Several nonths after the repairs, Sinmmons
noticed the reappearance of the danages that the repairers had
supposedl y correct ed.

On Cctober 10, 1991, Simons sued CIGNA and Payne in
Texas state court, alleging negligence, gross negligence, breach of
contract, violations of the Deceptive Trade Practices Act,
violations of the Texas I|Insurance Code, breaches of the duty of
good faith and fair dealing, and fraud. On Novenber 4, 1991, ClI GNA
and Payne renoved the case to federal court. CIGNA also filed a
separate lawsuit in the sane court to conpel arbitration pursuant
to binding arbitration clauses in the insurance contracts. The

parties refer to the lawsuit initiated by CIGNA to conpel

2 Thi s was defined under the insurance docunents as actual damege to the

| oad- bearing portion of the hone which affects its | oad-bearing function and which
vitally affects or is inmnently likely to produce a vital effect on the use of the
hone for residential purposes.
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arbitration as Simmons | and the bad-faith lawsuit initiated by

Simmons in state court as Simons ||

The district court conpelled arbitration of the insurance
coverage dispute. A three-nmenber arbitration panel, over one
menber's dissent, found that Simon's house had a "nmjor
construction defect" and that CIGNA was responsible for the
necessary repairs. The parties stipulated that the reasonabl e and
necessary cost of the repairs ordered by the arbitration panel was
$25, 920.

Si nmons (or his | awer) was not content with this award.?
Followng the arbitration award, CIGNA pronptly offered to pay
Simons the stipulated anount upon receiving a release for all
clains Si mons m ght have under the insurance contract arising out
of the arbitrated claim Si mons objected to the release,
asserting that it conprom sed extracontractual causes of action he
m ght have agai nst CIGNA and Payne. The record shows that Cl GNA
repeatedly sought to di sburse the noney and acconmobdate Si mmons'
concerns about the | anguage of the release. CIGNA finally applied
tothe district court under Sinmmons | for confirmation of the panel
award, for a declaratory judgnent that it had fully conplied with
the award, and for the court's assistance in obtaining Sinmon's

rel ease of his insurance cl ai ns.

s This is the third time this court has heard from Si mmons' | awyer
contesting actions resolved in CIGNA's favor. In the previous two actions, nos. 92-
1252 and 94-10011, we not only affirned the cases on the nerits in CIG\NA's favor,
but affirned the award of attorney's fees and costs. W found the post arbitration
clains "entirely groundl ess, brought in bad faith, and to harass ClIGNA. " The
tactics and clains in this case differ little fromthese earlier cases.
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Before the parties had even |litigated the post-

arbitration issues in Simons |, and before Simons [l had

concluded, Simmons filed yet another lawsuit in Texas state court
claimng that the requirenent of the above-nentioned rel ease was
unconsci onabl e under Texas | aw. CIGNA renoved this case and it

conpleted the trilogy as Sinmmons 111.

The district judge ordered the following: In S mons |
he declared that CIGNA had fully conplied with its obligations
under the insurance docunents, directed CIGNA to tender the nonies
awarded by the arbitration panel to the court, and conditioned the
release of the award to Simmobns only upon the execution of a
release of all clainms against ClIGNA under the warranty program

arising out of his insurance claim In Simobns Il, the district

j udge determ ned that Payne had been fraudulently joined to avoid
diversity jurisdiction and granted summary judgnent on al

extracontractual clainms agai nst Payne and Cl GNA based primarily on
statutes of limtations. He later granted Cl GNA summary j udgnent
on the contract clains based on the issuance and confirmation of
the arbitration award in Simons |. Finally, the judge denied

Simmons notion for remand in Simmons Il and granted the

def endants' notion for summary judgnent under the res judicata

effect of Simmons | and Si mmons ||

DI SCUSSI ON
The parties are well aware of our sunmary judgnent
standards. W reviewissues of | aw de novo viewi ng the evidence in

the light nost favorable to the nonnovant. After the noving party



has carried its burden under Rule 56(c), the nonnovant nust cone
forward with specific facts show ng that there is a genuine issue
for trial. Were the record taken as a whole could not lead a
rational trier of fact to find for the nonnoving party, there is no

genui ne issue for trial. Mat sushita Elec. Ind. Co. v. Zenith

Radi o, 475 U.S. 574, 586-87 (1986).

Si rmons |

The only issue appealed in Sinmmons | is whether the
district court properly required Simmons to execute a rel ease of
all legal rights he mght have against CIGNA "for nmjor
construction defect insurance benefits wunder the [honeowner
warranty] programarising out of [his] claimor related cl ains, or
arising out of the arbitration award or nodified award."” Si mmons
asserts that this |anguage constitutes a bl anket release of all
clains he m ght have against CIGNA. He argues that the arbitrators
did not consider extracontractual clains and that requiring a
bl anket rel ease of such clains is inproper and unconsci onabl e.

Si mons argunents are neritless. |t is abundantly cl ear
fromthe i nsurance docunents, district court rulings and especially
correspondence with CIGNA's |lawers, that the rel ease does not
i ncl ude extracontractual clains. Simmons even refused to sign a
rel ease which CIGNA's | awyers had drafted that expressly reserved
for Simons all extracontractual rights and causes of action
Si mons m ght have agai nst Cl GNA. The rel ease and discharge is

properly Iimted to major construction defect insurance benefits.



Si mons cannot recover further major construction defect insurance
benefits from CIGNA for this house.

Si mons ||

Simons contests the district court's finding that he
fraudulently joined Payne to avoid diversity jurisdiction. Wen
fraudul ent joinder is clained, the burden is on the defendant to
showthat there is "no possibility that the plaintiff can establish

a cause of action." B, Inc. v. MIller Brewing Co., 663 F.2d 545,

549 (5th Cr. 1981); Dodson v. Spiliada Mritine Corp., 951 F.2d
40, 42 (5th Gr. 1992). "After all disputed questions of fact and
all anmbiguities in the controlling state | aw are resolved in favor
of the nonrenoving party, the court determ nes whether that party
has any possibility of recovery against the party whose joinder is

questioned." Carriere v. Sears, Roebuck & Co., 893 F.2d 98, 100

(5th Gr. 1990). It is appropriate to go beyond the pl eadi ngs and
exam ne the evidence in a procedure simlar to that used for ruling
on a notion for summary judgnent. |d.

The district court found that Simmons' extracontractual
clains, the only clains applicable to Payne, were barred by
statutes of |imtations. Cl GNA denied his claimon Cctober 12,
1989. Simmons filed his lawsuit in Texas court nearly three years
| ater on COctober 10, 1991. This led to the judge's ruling on
fraudul ent j oi nder. The judge later ruled that Sinmmons
contractual clainms were barred by the arbitrati on award and Si nmons



It is undisputed that Simons' clainms for negligence
breach of duty of good faith and fair dealing, violations of the
Texas Deceptive Trade Practices Act, and violations of Article
21.21, 8§ 16(d) of the Texas I|nsurance Code are subject to a two-
year statute of limtations. To avoid the statute, Sinmobns asserts
that the district judge should have enpl oyed a di scovery rule, and
determned that his clains arose not on the date of coverage
denial, but on the date he discovered that the post-claimrepairs
had failed to correct the clained defects. Under established Texas
I aw, however, limtations begin to run on the date the carrier

denies the claim Murray v. San Jacinto Agency, Inc., 800 S. W2d

826, 827-29 (Tex. 1990) (discussing accrual date of clains at sone
| ength). Application of the discovery rule is limted to those
cases where there has been no outright denial of the plaintiff's

claim Davis v. Aetna Casualty & Surety Co., 843 S W2d 777, 778

(Tex. App. -- Texarkana 1992, no wit). The district court
therefore rightly granted summary judgnment to ClI GNA and Payne on
all extracontractual causes of action that were subject to a two-
year statute of limtation.

Furthernore, all of Si mmons' extracontractual clains fail
to survive summary judgnent even if they were tinely. The Texas
Suprene Court recently rul ed that adjusters and agents of adjusters
are not individually liable for breaches of good faith or fair

dealing by the insurer. Natividad v. Alexis, Inc., 875 S. W2d 695,

698 (Tex. 1994). Moreover, there is no such tort in Texas as the

negligent infliction of enotional distress. Boyles v. Kerr, 855




S.W2d 593, 594 (Tex. 1993). Finally, the intentional infliction
of enotional distress requires conduct "so outrageous in character
and so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable

inacivilized community.” Twman v. Twnman, 855 S.W2d 619, 621

(Tex. 1993) (citation omtted). This clearly did not occur here.*

As for Simmons' claimthat Cl GNA breached its comon | aw
duty of good faith and fair dealing, not only is it tinme-barred,
but the undisputed facts preclude judgnent for Simmons as a matter
of | aw. To recover Simons nust first prove that ClHGNA had no
reasonabl e basis for denying paynent of his claim Aranda V.

| nsurance Co. of North Anerica, 748 S.W2d 210, 215 (Tex. 1988)

(listing elenents of claim. The fact that one nenber of an
i ndependent arbitration panel dissented fromthe panel's decision
is prima facie evidence that CIGNA had a reasonable (though
m st aken) basis for denying Sinmons clain we believe no reasonabl e
juror could conclude otherw se under these facts.

Simons nost strongly argues that the district court
erred inits sunmary judgnment agai nst himon his fraud clainms. The
district court incorrectly ruled that actions for fraud were
subject to a two-year statute of limtations. |In fact, the Texas
Suprene Court recently ruled that all fraud actions are subject to

a four-year statute of limtations. WIllians v. Kahlaf, 802 S. W 2d

651 (Tex. 1990). We uphold the district court's grant of summary

j udgnent, however, on another ground supported by the record. See

4 Except perhaps for the conduct displayed by Simons' |awyer.
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Bernhardt v. Richardson-Merrell, Inc., 892 F.2d 440, 444 (5th Gr

1990) .

Simons alleges that by the letter denying his claimon
Cctober 12, 1989, CIGNA and Payne fraudulently represented that
Si nmons' hone defects were not covered under the i nsurance policy.?®
It is elenentary that issuing a denial of coverage letter that is
| ater shown to be incorrect is sinply not fraud unl ess the person
meki ng t he representation either knewthe representati on was fal se,
or made the representation recklessly w thout know edge of its

truth. E.q., Stone v. Lawers Title Insurance Corp., 554 S.W2d

183, 185 (Tex. 1977). It follows that not every letter incorrectly
denyi ng insurance coverage is fraudulent. Mst such denials are
sinply contractual disagreenents that my be solved through
arbitration, as was done in this case. Sone may involve breaches
of good faith and fair dealing. Even fewer constitute fraud. The
denial in this case, though incorrect, was reasonable. |Issuing a
deni al -of -coverage letter on a reasonabl e assessnent of a claimis
not a fraudul ent representation but a business decision. Texas
courts have not hesitated in conparable cases to recharacterize
fraud clains as clainms for the breach of the duty of good faith and

fair dealing. See, e.qg., Natividad v. Alexsis, Inc., 833 S.W2d

545, 549 (Tex. App. -- El Paso 1992) (rejecting plaintiff's clains

5 Si mmons al so alleged that there was fraud concerning representations

made at the tinme of purchase. This contention is neritless. The builder who sold
Simons his house was not an agent for CIGNA when he mnmmde the alleged
m srepresentation that "an i nsurance conpany ' stood behi nd' the hone." Cl GNA cannot
be liable for any representations allegedly nade by this unidentified sal esman
working for a conpany who was the beneficiary of an insurance policy issued by
Cl GNA
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of fraud in insurance settlenent proceedi ngs and recharacteri zing
themas clainms for breach of duty of good faith and fair dealing),

rev'd on other grounds, 875 S.W2d 695 (Tex. 1994).

Finally, Simons conplains that the district court
inproperly dismssed his contractual clainms against CIGNA in

Simons |1 based on the collateral estoppel effect of the

arbitration proceeding. Si mmons argues that the contract claim
shoul d not be di sm ssed because he is entitled to attorney's fees,
prejudgnent interest, and undefined consequential danmages arising
fromthe breach. Again, we affirm "The application of coll ateral
estoppel from arbitral findings is a matter within the broad

di scretion of district court Uni versal Anerican Barge

Corp. v. J-Chem Inc., 946 F.2d 1131, 1137 (5th Gr. 1991). The

district court's discretion extends to matters such as attorneys
fees, prejudgnent interest, and consequential damages -- all itens
which are ordinarily subject to broad discretion even absent
preexisting arbitral findings. W therefore find no error in the
district court's dismssal of Simmon's contract-related cl ai ns.

Si mons 111

Si mons contends that the district court erred in

entering summary judgnent for CIGNA on Simmons |11, his case that

al |l eged that the rel ease requirenent was i nproper or unconsci onabl e

under Texas law. The judge held that the res judicata effects of

Simons | (via claim preclusion) and Simons |l (via issue
precl usion) barred or estopped further litigation. W find no
error in the judge's rulings. In any event, the claimthat the

11



required releaseinits limted formwas i nproper or unconsci onabl e
is frivol ous.
For the foregoing reasons, the district court's rulings

are AFFIRMED in all respects.
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